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THE 



EDITOR'S PREFACE. 



The Editor has had the opportunity of re- 
vising the papers of Mr. Sawkins, who, in* the 

year 1816, published a prospectus of a new 
edition of this work; and from them the 
information contained in the notes at 
p. 42. 44. 391, 392, 393, and 394. relative to 
the customary descent of lands out of the 
county of Kent, was obtained: for all the 
other notes referred to by letters, the Editor 
is alone responsible. 

Mr. Sawkins had collected several opinions 
of eminent counsel upon gavelkind questions, 
and he proposed to add those opinions to his 
edition; but as all the points upon which 
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they were given, except one, have been in- 
controvertibly settled by the cases cited or 
introduced in this work, and upon that one 
«o new authority i, mentioned, the Editor did 
not think the utility of the book would be 
increased by the insertion of those opinions. 

The Editor has added an index to this 
edition ; and an index of cases ; and also a 
table, which shows the corresponding pages 
of this, and of the first and second editions. . 



Chancery Lane, 
Michaelmas Term, 1821. 
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AUTHOR'S PREFACE. 



There being already extant three Treatises, 
whose titles bear a resemblance to the pre- 
sent, the Author thinks it incumbent on him 
to say something in justification of his trou- 
bling the Public with one more. 

Mr. Somner^s Inquiry into Gavelkind is 
limited to the etymology of the term, and 
the original and antiquity of the custom, with 
a few other speculative points. Mr. Taylor 
is content with treating, in general, of the 
history and etymology of Gavelkind, without 
any particular regard to the Kentish customs, 
to which he was an entire stranger. Nor can 
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the Author better show the main design of 
these two writers to be different from his, 
than by making use of their own words : 

" Many other things,*' says Mr. Somner, 
at the end of his book, << offer themselves 
to his discourse, that would treat of Gavel- 
kind to the full; but they are, I take it, 
mostly points of common law, which, because 
they are not only out of my profession, but, 
besides, my intention too, which was to handle 
it chiefly in the historical part, and that no 
further than might conduce to the discovery 
of the primordia or beginnings of it ; I shall 
not wade nor engage any further in the argu- 
ment, lest I be justly censured of a mind to 
thrust my sickle into another man's harvest.'' 

And, in like manner, Mr. Taylor informs 
the reader, in his preface, that " he presents 
to his view and examination, not a law case 
on the tenure of Gavelkind, (for that would 
have proved beyond the abiliUes of one that 



author's preface. v'4 

confesses himself no lawyer, and professes 
himself ignorant in that practice and study), 
but only the history of it.** 

To the account of the KenHsh CMtoms at 
the end of Mr. Lambard's Perambulatian of 
that county, the author owns himself much 
obliged ; and had that judicious writer .pro- 
feissed to have treated of them as fully as the 
nature of the subject would have permitted, 
he would not have attempted it after him; 
But a.s Mr. Lambard intended his only as a 
summary account, so it is, perhaps, too closely 
confined to the points in the Oustumal ; and 
the author having the advantage to come after 
him, has had an opportunity of clearing up 
some matters left doubtftil by Mr. Lambard, 
and of rectifying others that have the appear- 
ance of errors.* But to avoid misleading the 
reader by any mistaken conclusion of his own, 

II II I I I I I ' I - I I  I I — M^— » 

* Vide ii^ pag. ^. 81. 217. 22a 227. 234. 276, 277. 
324. 337. 
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he has given the cases distinct where there is 
any disagreement ; and if he has sometimes 
ventured to give his own opinion where the 
direct authority of the books is silent, he 
thinks he need not caution the reader to give 
no further credit to it than as it shall appear 
to him to be reasonable. 

He believes he has omitted no case relating 
to his subject to be found in any book of 
authority, either ancient or modern. Nor has 
he confined himself to the cases already in 
print, but traced the matter higher than the 
books, and given the reader all that occurs, 
either of use or curiosity, concerning these 
customs, in the records of the proceedings 
before the justices in eyre for Kent, in the 
reigns of Hen. 3. Ed. 1. and Ed. 2. ; and 
before the justices of assize for the same 
county, in the times of Hen. 3. Ed. 1. Ed. 2. 
Ed. 3. & Rich. 2. In those of the reigns 
of Hen. 4. and 5. he found nothing worthy 
notice. There are likewise most, if not all 
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the remarkable records of the same nature^ 
to be found amongst those of the King's 
Bench in the foregoing reigns^ and a few in 
the Common Pleas; which the author was 
directed to by the indexes and abstracts of 
those records in the office ; to which, as well 
as the records themselves, he found easy 
access, by the indulgence of the gentle- 
men employed in the custody of them. 
These make about a fourth of the 
book ; and, he believes, will be thought 
the most valuable part of it, as they are of 
an authentic nature, and a fund before un- 
known, and will be found to furnish much 
uncommon matter, and to illustrate many 
points left doubtful on the printed books, 
and the modern practice of the country. 

r 

He hopes the reader will not imagine that 
these records are inserted as precedents of* 
pleading ; they being mostly of a time when 
the. courts of law had not arrived at their 
present accuracy in that particular ; and were 
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they more correct, yet, as the necessity of 
special pleading in actions for lauds is, in a 
great measure, taken away by the modem 
practice of trying titles on the general issue 
in ejectment, they could, if used for that 
purpose, only serve to increase the size of 
the book without any view of benefit to the 
reader. But he believes each of these 
records will be found to contain some notable 
point of the customs, either confessed by the 
parties in the pleadings, found by the jury, 
or adjudged by the court. 

As there is a general prejudice against all 
Treatises on particular heads of the law, 
arising from the usual publication of them, 
for the hopes of a little gain, in a more im- 
perfect manner than the same persons would 
otherwise have committed them to the world ; 
the author thinks he ought, in justice to 
himself, to declare that the profit, if any, to 
arise from the impression, is entirely to the 
bookseller ; and if the book prove of use or 
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benefit to his countrymen, by giving them 
a more perfect knowledge of their customs, 
the author has attained his end, in making 
that public, which was originally intended 
for his own private use in his practice. 
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Page 60, in the margin, for ante read atte. 

89, note (m), line 21, for secured read severed. 
98, note (r J for 2 read 27. 
101, line 6, for iSTo read Nor. 
1C9, note (tt), line 13, for descend read descend 
111, line 18, for expense read expense. 
116, note (v). line IS, after <a»d add that, 
165, line 18, for xvarrantry read warranty. 
298, line 13, before 27av. insert |ff. 
308, line 8, for 9 read 2. 
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CUSTOMS 



OF 



G A V E L K I xN D. 



BOOK I. 



CHAP. I. 



Of the Etymology and several Significations 
of the Word Gavelkind. 

The various opinions of the antiquaries Chap.L 
concerning the etymology of the word 
gofoelkindj may be comprehended under 
these two heads : 

1. Such as are founded on the nature of 
the lands in point of descent ; 
I Or, 2dly, on the nature of the services^ 
yielded by the land. 

B 



Of the Etymology 

BodcL Xhe conjectures of the first kind are 

three ; thereof the most common and vul- 
gar compounds gavelkind of the words gi/e 
eal cyrtj or gioe all kind; kynd in * Dutch 
signifying a male child. Lamb. Peramb* 
144. . And his Glossary to the Saxon Laws, 
verbo Terra ex scripto. Co. Litt. 140. Dod- 
dridge^s English Lawyer, 73. C&wel in 
voce. Nat. Bacon, of Government, quarto 
ed. 106. Verstegan^s Restitution of de- 
cayed Intelligence, 57. DanieFs Hist, of 
JEnglandy 38. 

Q. Sir H. Spelman^ in his Glossary, uider 
the word gaveletunh expounds this term a 
little differently, as derived from gavel 
{tributum vel debitttm\ of right belonging 
or given to, cyn or kynd (soboli pueris vel 
generi). And in like manner it is explained 
in Minshew's Dictionary, under the word 
Gavelkind. 

WdSifist. ^- •^^- ^^y^ i» ^^s History of Gavel- 
edit. 1697. kind, deduces the first part of the name 
P- *^ from the ancient British word gqfael^ or, 

according to the EngUsh pronuneiatioi>, 
gaoel^ which signifies a temere^ p- 26. 96., 
from the word gqfaelu, to hold, p. 92. ; 
but is something at a loss to account for 



* But Mr. Somner says that c^nd^ in that language^ 
signifies all children whethef male or female* 



« 
€€ 

« 



of the Name of Gavelkind. 

the termination^ and ofiersi with some diffi* Chap. L 
dence, two derivations of it, one from the 
British word kennedh^ generatio or fawitia^ 
and then the compound will import the 
tenure of the family ^ p. 132. 147. 150. j 
the other from the Saxon word gecynde^ 
kind or sort ; and he supposes that ** the 
Saxons meeting with the British gavel^, 
and understanding it to be their common 
tenure, added something to express it 
to their own apprehensions, which being 
set together would signify, and that pro- 
perly enough, gentis tenunVf** so called 
by way of eminence, " because that tenure 
" deserved a denomination of the highest 
" remark, it being, if not the only, yet 
** the most eminent tenure among them,^* 
p. 134. 

But the most natural and easy account, 
doing least violence to the words, and best 
supported both by reason and authority, is 
that which is drawn from the nature of the 
services. According to this exposition of 
the term, it is derived from the Saxon word 
gqfbly or, as it is otherwise written, gat>e^ 
which signifies rent or a customary per- 
formance of husbandry works ; and tber^ 
fore they called the land which yields this 
kind of service, gavelkind, that is land qf 
^ kind that yields rent. This derivation, 

B 2 



Of the Etymology and various 

Book 1. first attempted by Mr. Lombard in his Per- 
ambulation, 4-I4, and followed by Philipot,, 
in his Villare Cantianum, p. 2., Mr. Somner 
warmly espouses and maintains with great 
learning ; proving by a number of ancient 
records^ that gafbl or gofvel was a word of 
frequent use among the Savons, and signi- 
fied not only tribute, tax, or custom, but 
also rent in general ; and that under this 
term were comprehended all socage ser- 
vices whatsoever which lie in render or 
feasance; the word being compounded with 
and applied to the particulars wherein the 
payment, or performance of the service 
consisted; as gavel-corn signifying corn- 
rent, gaveUerth tillage service, and a mul- 
titude of others: And the tenant from 
whom these services were due was called 
Gavelman. And gavelkind is a compound 
of this word gavel and gecynde, which is 
nature, kind, quality, or condition ; and 
therefore the proper signification of the 
term is land of that kind or nature that 
yields rent, censual or rent-service land ia 
contradistinction to knight-service land, 
which being holden per liberum servitium 
armorum yielded no cens, rent, or service 
in money, provision, or works. Somn. c. I. 
So that those lands are in Kent called ga- 
velkind, which in other countries are disf- 



Signykations ofGcwelkind. S 

finguished by the name of socage. Mr. Chap. L 
Somner^s derivation of the word is further SomiuS5.94. 
supported by the opinions of Mr. Just. JFbr- 
tesaie, in his remarks on his ancestor's Trea- 
tise of Monarchy^ p. 72., and of Mr. Just 
Wright^ in his Introduction to Tenures^ 
p. 2()9- 

If this be the true etymology, it is evi- Gavelkind a 
dent that gavelkind, taken in the strictest ^^]^^, 
sense of the word, denotes the tenure of the 144, 145. 
hnd only *, and that the partibility and 
other <!ustomary qualities are rather extrin- 
sic and accidental to gavelkind than ne- 
cessarily comprehended under that term. 
The ancient charters in Mr. Somner^s Ap- ?• 17*7. 18a 
pendia:, whereby lands are granted tenen^ ^^^ 
dim in gavelekende, or ad gavelikendam 
reddendo^ &c. (an expression frequent be- 

* It occurs in this sense, Litt. sect. 265. Fitz. 
Barre, 119. Prescription, 52. Rot, Claus. 16 H. 3, 
m. 14., and 17 H. 3. m. 17. and 37H.S. m. 19. in 
dorsou and 3 Ed. 1. m. 2. 39 H. 3. Itin. Kane. rot. 1. 
m dorso.. 43 H. 3. Itin. Kane. rot. 13. 55 H. 3. 
Itin. Kane. rot. 20. ibid. rot. 28. ibid. rot. 5. in 
dorso. rot. 7. rot. 13. rot. 14. roL 15. in dorso. rot. 
38. in dorso. rot. 47. in dorso. rot. 61. in dorso. rot. 62. 
rot 76. 7 Ed. 1. Itin. Kane. rot. 3. in dorso. 21 Ed. L 
Itin. Kane. rot. 1. in dorso. rot. 23. rot. 70. rot. 53. 
6 Ed. 2. Itin. Kane. rot. 3. rot. 7. in dorso. rot. 17* 
Mich. 13 Ric. 2. C. B. rot. 645. Mich. 9 Ed. 2. C. B. 
Tot. 240. Trin. 17 Ed, 3. B. R. rot. 32. Trin. 12 Ed. I 
C. B. rot. 68. 

B 3 



6 , Of tlic various Signffications 

Book I. fore the 18th Ed. 1. but not to be met with 
^ ' in any grant since the statute quia emptores 
terrarum) are strong and unanswerable in- 
stances in support of this opinion ; the fe- 
nendum being the proper and usual place in 
all deeds for creating a new or specifying 
the old tenure, and originally inserted for 
no other purpose. 
Other signi- Our writers of the law indeed have not 
^wot^. always attended to the strict and original 

sense of the word, but in the common lan- 
guage of their books and records from the 
earliest times have spoken of gavelkind as 
a custom ; and comprehended under that 
denomination the several customs annexed 
to lands of this tenure in the county of 
Kent. * 



* Not only the custom of partition, cf which the 
instances are so numerous that they need not be cited, 
but the special customs also are constantly pleaded as 
customs of gavelkind : As 1. tenancy by the curtesy^ 
in 55 H. 3. Itin. Kane. rot. 51. 7 £d. 1. Itin. Kano. 
rot. 3. in dorso. 21 £d. 1. Itin. Kane. rot. 41. 6£d. 2. 
Itin. Kane. rot. 17. Ass. in Com. Kane. 16 £d. 2* 
Wm. le Pede's Case. Ass. in Com. Kane. 17 Ed. 2. & 
19 Ed. 2. Robert Pykoc's Case. Ass. in Com. Kane. 
15 Ed. 2. Alex, de Greenhithe's Case. Ass. in Com. 
Kane. 19 Ed. 2. Wm. de Adehullegate*s Case. Mich. 
13 Ric. 2. C. B. rot. 645. Fitzh. Aid, 129. & 144. 
Co. Lit. 30. a. 2dli/y dower, Pasc. 4 Ed. 1. C. B. 
rot. 21. Trin. 5 Ed. 2. B* R. rot. 4. Ass. in Com. 
Kane. 17 Ed. 2. Joan Helles's Case. Mayn. Ed. 2. 



qf G0veVcind. 

Avid the term has by the modern use Chi^L 
acquired still a difierent signification, more 
confined as to the properties contained 
under it, but more extensive in point of 
place, being generally at this day made use 
of to denote the partibility of the land only 
exclusive of all other customary qualities ; 
nor is gavelkind in ordinary speech re- 
strained to Kentish lands, but equally and 
indifferently applied to all partible lands 
wheresoever they lie. * 



284. Tfio. 17 £d. S. B. E. rot. S2. 21 EcL 4. 54*. a. 
Cra. Eliz. 125. Davies and Selby. C«. Lit. S3, b. 
Sif/jf, idiemaiiou by an infant qf 15, 55 H. 3. Itin. 
Kaac. r^t. 9a in dorso. Mich. II Ed. Sb B. R. rot 
133. Aw. in Cam. Kane 47 £d. 3. Simon Parlebia(i*8 
Case* 9 £d. 3. 36. Asck in Com. Kane 13 Ric. 2» 
Peter Hamon'9 Case. 11 IL 4w 33.; mud wmrdship qf 
hykrtU^ 21 £d. 1. Itin. Kane rot. 35. in dono* 
Maya. Ed. 2. 610. Ass. in Com. Kane 7 Ed. 3. rot. 2. 
MUyt tkefaA^r to jAc bomgJi, See. rot. claus. 8 Rich. 2* 
m, 2. VitJ^» Prescription, 4a Stath. Abr. tit. Cot- 
torn. pL 2. D}^-> 310. b. SAljf, the trial in a nsrii 
qfri^U 39 H. 3. itin. Kane. roU 3> 4. 1& 25. in 
doiBe aad S5 H. 3. rot. 28, 29« 51. 57* in dorso. and 
67* lA dorse. 91 Ed. 1« Itin. Kane rot. 4(X in dorse 
^M^i mdwing afaommwn, lAdefn. Bd.2L 568. Whether 
iadeed tbe euatom oideuuing wMf^rer tepitted part of 
the eiiatom <tf gayelkind I cannot aay> not having been 
«bie to trace any Ibotstepe of aueha cosIodi in anci«Dit 
times. 

^ By the opinion ef three judges »ffm6t Wjfndham 
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g Of the variom Significations 

Book I. The word may possibly occur in the lol- 

w[oing parts of this treatise in each of these 



in the case of Wiseman and Cotton^ the special customs 
of Kent are no part of the custom of gavelkind, for that 
the custom of gavelkind is in other countries and totnnSf 
as Ireland, Wales, and many t&oons in Sussex, scarce 
two of ijohich places agree in any other custom hut 
that of the descent, 1 Sid. 138. 1 Leo. 80. But the 
authorities just above cited sufficiently show that the 
special customs have always been reputed part of the 
custom of gavelkind. And with regard to the latter 
part of this position that gavelkind is in other coun- 
tries, it is remarkable that although the name of Gavel- 
kind has been constantly applied to Kentish lands front 
the time of Eang John to the present, no book or re- 
cord before the time of the disgavelling statute 31 H. 8. 
(on which the question in this case of Wiseman and 
Cotton depended) has given that denomination to 
partible lands in any other country, though many cases 
occur concerning such lands ; but their uniform lan- 
guage with regard to these is only, that they are 
partible and have been parted. Vide stat. WaUide 
12 Ed. 1. Stat. 27 H. 8. 26. concerning Wales, sect. ^5. 
Stat. 32 H. 8. 29. Itin. Rotel. 14 Ed. 1. rot. 2. in 
dorso. Rex. Hill. 20 Ed. 3. R. R. rot. 160. Fitz. Pre- 
scription, 53. 2 Ed. 3. 12. 3 Ed. 3. 38. 5 Ed. 3. 
64. 8 Ed. 3. 4*2. b. 9 Ed. 3. 14. b. ibid. 27. ibid. 40. 
b. 23 Ass. pi. 12. 38 Ed. 3.22. b. Which universal 
V Somn. 10* conformity of the books and records in applying the 
53^ term to Kentish lands, but never to make use of it as 

to any others, could hardly have arisen from chance, 
were the name equally proper to both. Some of the 
cases go still farther and make a plain distinction be- 
tween such partible . lands in other countries and 



of Gavelkind. 9 

several senses, according as the tenure, the Chap. I. 
custom of Kent^ or the partibility of lands 
in other countries are the subject of the 
discourse, but still with due care to avoid 
all confusion or mistakes of the meaning. 



gavelkind: As BrcctoUf lib. 3. 374. a. sicut in gavel- 
kynde vel alibi ubi terra est partibUis ratione terra. 
And the same expression in Fletay lib. 6. c. 17. And 
in Ralph de Colby s case, 2 £d. 3. 12. concerning 
lands of the fee of the Marshall in Norfolk alleged to 
be partible, it is said, that in gavelkind it is not neces- 
sary to show an actual partition of the lands, because in 
gavelkind the tenements are partible by usage of the 
country, but the fee of the marshall is only in certain 
towns, where the greater part of the country is at 
the common law, and therefore necessary to show that 
the lands had been actually parted. So in 5 £d. 3. 
64. a. it is said concerning lands of the fee of Gelfy^ 
pleaded to be partible among the males, that it is not 
of these tenements as of tenements in gavelkindy for 
in gavelkind of common right the tenements are 
partible. And in S Ed. 3. 42. b. concerning lands of 
the like nature in Saxham in Suffblky it is held neces- 
sary to show between whom they had been parted, for 
that you cannot draw the tenements out of the common 
course of law, if you cannot show between whom it 
was so used, unless you can allege the usage of the 
whole country as in gavelkind. These observations 
impeach not the authority of the case of Wiseman and 
Cotton in the point adjudged, for the whole court 
agreed, that if the special customs of Kent are part of 
gavelkind, yet they are not affected by the disgavelling V. mf. hb. 1. 
statutes. ^•'^' 
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CHAP. IL 



Book I. 

Gavelkind 
anciently 
universiu. 
Spelman of 
Feuds, 43. 
V. Seld. Ja- 
nus Anglor« 
c 7* Locke 
against Fil- 
mer, Part L 
sect 87, 88, 
89. 



Of the Origin^ Antiquity^ and Universality 

of far&hle Descents. 

Most of the customs of this kbgdom vari- 
ant from the commoa law, are founded on 
some particular points of convenience, pe- 
culiar to the few places wherein they 
obtain; but that which is the subject of 
the present treatise lays claim to a moce 
noble original, being derived fixim the uni- 
versal law of the whole world; for ancient- 
ly all the children being equally near in 
blood, and entitled to the same affection 
and support from their parents, partoc^ 
alike <^ the possessions descending from 
them, tiU the more refined policy of later 
ages found it useful, or, as some may think, 
necessary to raise di^nctions where nature 
made none. v 

Before I enter into a particular consi- 
deration of the Kentish custom, it may be 
proper, for the better ascertaining the origin 
of ^Gavelkind^ to take a short view of the 



Of the AnHqvity «§tr. qf Gm>elkind^ 11 

partible descents in other nations, and from Chap. IL 
thence to deduce the discourse to our own ' 

country, and our own times. 

The descent or succession among God's •/«o#, 
own people the Jews^ was to all the sons, q^^^^ ^Laijo. * 
only the eldest had, in favour of his primo- 208,209,210. 
geniture, as being the beginning of his JJi-Ha*"?" 
father's strength (^Deut. xxi. 15.), a double c 5, 6, 7, 8. 
portion to any of the rest. And if such l\^^*" is 
first-born son died in his father's life-time, and xV, 12. * ^ 
this double portion was divided among his 
representatives. 

But the double share of the eldest was 
confined to the paternal possessions ; for 
the iuheritance of the mother was divided 
among the sons, as was the grandfather's 
estate among the grandsons, in equal pro- 
portions without any such preference. 

The females did not succeed (except as 
representatives of a male) in the inheritance 
of the father, as long as there were sons, or 
any descendants from sons in being : but if 
the father left only daughters, and no sons, 
tbey succeeded equally to their father, as 
in coparcenary, without any preference of 
the eldest to a double portion. Nttmb. 
c. xxvii. But they took upon condition not 
to marry except to one of their own tribe. 
Ntmb. c. xxxvi. 

In like manner, among collaterals, the 
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Of the Antiqmty and 



Book L 



Greeksm 



JusUlnst. 
lib S. tit. 1. 



descent was to all the brothers, without any 
double portion to the eldest, for this only 
took place in that person, who was the first* 
born of him from whom the inheritance 
immediately descended, or his representa- 
tives. 

In Greece all the le^timate sons were 
equally heii's to the father j but if a man 
had no sons, then the inheritance was to 
the husbands of his daughters ; and if he 
had no children, then to his brothers and 
their children : and if none of them, then 
to his next kindred, the males being pre- 
ferred to the females, and those on the 
father's side down to second cousins, to 
those on the part of the mother. Petit*^ 
Leges Atticcey c. 1. tit 6. De Testamentis et 
Hcereditario Jure. Holers Hist, of the Com^ 
mon Law, 6th edit 294. Patterns Antiq. 
1 vol. 174. 

By the law of the Twelve Tables, the dcr 
scent in the right line was, without distinc- 
tion of primogeniture, to all the children, 
whether male or female, natural or adopted, 
who remained under the power of the 
father, unemancipated at the time of his 
death: and, in case a^son was dead or 
emancipated, his sons and daughters came 
into the place of their father by right of 
representation : and all these were termed 
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sui hceredes; but the grandchildreiT,i by Chap, II. 
daughters, succeeded not in the place of just. Nov* 
theu- dead motheri^, till admitted by the 118. c-U 
more favourable ccmstitutions of later em- 
perorsw 

Nor were emancipated children esteemed j?}**^^* ^^- 
as part of the family with regard to the in- p^^. 9, & xL 
heritance, till, in later times, the equity of 
the prcBtor mitigated the rigour of the law, 
by admitting them to the same share of 
their father's goods, as they would have 
been entitled to, had they remained sui 
hceredes. 

In the collateral line, the law of thq Just. Inst. 
Twelve Tables divided the inheritance ^5/ 
amongst the next of kin * deriving their * Agnati. 
descent through males, entirely excluding 
from the succession t those, who could not t Cognaiu 
make out their kindred without the inter- 
position of a female parent. But this hard- 
ship on the descendants of females was 
afterwards, in some measure, moderated 
by the prcetovy who admitted them to par- 
take of the inheritance in default of de^ 
scendants by males ; and, at last, Justinian 
by his 118th Novel Constitutiony took away 
all distinction between the agnati and cog- 
nati, admitting both sexes to take indiscri- 
minately according to proximity of blood ; 
but extending the right of representation 
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no farther than to brothers* and sisters* 
children. 

Inheritances in Italy remain partible 
among the males to this day : nor is this 
confined to lands only, but even to the 
lesser dignities all the sons succeed ; as, if 
a count has twenty sons, every one of them 
is called Count, and the youngest has an 
equal part of his father's land{i and goods 
with the eldest : it is otherwise indeed as 
to the estates and titles of sovereign 
princes. 

Among the old Germans the children 
inherited equally, as appears by Tacittis de 
Moribus German. : Hceredes mccessoresq. 
std cmq. liberie et nullum testamentum. 
Si Hberi non sunt, prosimus gradus in pos- 
sessione Jratres, patrui, avuncuU. And 
this partible course of descent still obtains 
there by the name of Landscheutan, or, as 
it is commonly written, Landskifian, which 
word our Sa^on ancestors introduced into 
this kingdom ; and from thence is derived 
the Kentish term to sh^t land. Lamb. Gloss, 
to the Sajcon Laws, verbo terra ex scripto. 
Lamb. Peramb. 529. 

It is to the feudal law that the elder 
brothers are obliged for the establishment 
of their exclusive right to the descent, in 
the countries where it now prevails j yet 
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originally eren by this law in all feuds 
whatsoever^ ptoper or military as well as 
others^ the course of succession >vas to all 
the' sons, exclnsive of the daughters, and 
to them equally ; until by the constitution 
of ^e Emperor Frederick honorary feuds 
became indivisible, and as such, they, and 
in imitation of them, military feuds in most 
countries began to descend to the eldest 
son only. Wrighfs Treatise on Tenures^ 
f^Sl.} and see the same book foL 175* 

The lands in Normandy are of tvro kinds, 
some partible in point qF descent, and 
others not partible ; the lands that are 
partible are valvasories^ burgages^ and 
such like, which are much of the nature of 
our socage lands : these descend to ali the 
sons, or in their default to all the daugfa** 
ters : lands not partible are Jiefi de haubert 
and dignities ; these descend td the eldest 
son, and not to all the sons ; but if there be 
no sons, then to all the daughten^ and be* 
come partible* Grand Coutumier de Nor* 
mandyy c. 9&.foL 41. *. Hak^s Hist iff the 
Ommon Law^ Qik edit. 304, 

And as in Normandy ^ so I believe gene- 
ndiy throughout the other provinces of 
France^ though their Jiefs de haubertj or 
hmds bolden per seroitium hriae may be 
descendible to the eldest, yet their ,^^ de 
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Book L roturier^ the husbandman's or ploughman's 

' fees are divisible among all the sons. And 

so it is in* the very metropolis of that king^ 

dom. Vide Choppin. de Moribus Parisiar. 

p. 316. Samn. 147. 

And now after this short account of 
partible successions in other countries, I 
shall take a survey of the British dominions, 
and show how universally this manner of 
descent formerly obtained in the several 
parts thereof, and the reason of its discon- 
tinuance in most of them. 

I shall first begin with the countries that 

have always been strangers to the common 
law of England. 

Jertey* By the custom of the island of Jersey 

estates both real and personal are equally 
divided among the sons and daughters* 
'Fallens Account of Jersey ^ p. 85. 

Scotland. Whether the preamble of the stat. 1 Jac^ 

1. c. 1. reciting that England and Scotland 
were anciently but one kingdom, be true 
or not, it is certain there was formerly a. 
wonderful conformity between their laws, 
as appears by the old book called Regiam 
Myestatenij which, as it in substance agrees 
with our Glanville, and most commonly 

4 Inst. 345. word for word, so it informs us, that much 

of the socage lands in Scotland were partible 
among the males; and foi* that purpose 
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makes use of the very words of GlanviUe Chap. n. 
cited infra p. 30. Si Juerit liber sockrnannus^ ^^ 
tunc quidem dividetur hcereditas inter omnes 
jiUoSy si Juerit socagium et id antiquities divi* 
sum, S^c. 

Though Ireland was by the ordinance of Ireland. 
King John reduced under the laws of the 
conquering country, yet did they retain Vid. Dar. 
many of their ancient customs, and amongst Sp'elm. 
the rest, this of partition : but the custom Gloss. Voce 

., .-i J u • x» _L- gaveletum. 

as it was there used bemg ot a very parti- ® 
cular nature, and different in some respects 
from what we meet with in almost any other 
country, I shall here insert the account 
given of it by Sir John Davis in his report 
ofthis Irish custom, Jbl. 49. 

The lands in that kingdom possessed by 
the mere Irish were divided into several 
territories or countries, and the inhabitants 
of every Irish country were divided into 
several septs or lineages, in every one of 
which there was a chief called canfinni/^ or 
caput cognationis [the head of the clanj 
and all the * inferior tenancies in these 



 But every seigniory or chiefry in these countries, 
together with the portion of lands which passed with it, 
w^e of the nature and tenure of tanistryy the custom 
«f which was that castles, manors, lands, &c. of that 
nature used to descend seniori et dignissimo viro san*- 

c 
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BookL Irish territories were partible among the 
males in gavelkind ; but the estate which 
these inferior tenants had in gavelkind was 
not an estate of inheritance, but a tempo- 
rary or transitory possession ; for these 
lands of the nature of gavelkind were not 
partible among the next heirs males of 
him that died, but among all the males of 
this sept or clan, in this manner: The 
canfinny or chief of the sept (who was gene- 
rally the oldest man in the septj) made all 
these partitions according to his discretion. 
This canfinmf after the death of every terre- 
tenant who had a competent portion of 
land, assembled all the sept or clan, and 
having put all their possessions in hotchpot 
made a new partition of the whole; in 
which partition he did not assign to the 
sons of him that was dead, the share 
tbat their father had, but he allotted to 
every one of the sept according to his age 
a better or larger purparty. 

These shares or purparties being so allot- 
ted and assigned, were possessed and en- 



. t — I .LJ r 



giniim €$ cognominis^ of the person dying seised; and 
4pil tlie d«igbter$ cf siocb person so dying seised wese 
iMifc ifik&filMe^ Which ouHom wa» 5 Jac U beU 
il»reeioQ9ble and ▼oid. The Ckse of ih^ Tmittm^ 
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joyed accordingly till a new partition was Chap. IL 
made, which, at the discretion or will of 
the canfirmy^ might be on the death of any 
inferior tenant. And so by reason of these 
frequent partitions, and translations of the 
tenants from one share to atiother, all the 
possessions were incertain ; and this incer- 
tainty was the cause that no civil habit- 
ations were erected, nor any inclosure or 
improvement made of lands in the Irish 
countries where this custom of gavelkind 
was in use. 

Nor did this custom differ from the Ken- 
tish gavelkind only in the manner of parti- 
tion, but likewise in three other points. 
1. By this Irish custom of gavelkind bas- 
tards had their purparties as well as legi- 
timate children : 2. * Daughters were not 



* Hiis exclusion of the heirs female was likewise 
held unreasonable and void in the custom of the tanU» 
tryy as being against the nature of fee-jsimple. 2>at;. 
34w But in England a custom of a copyhold manor, 
that if a man should die leaving no son, and two or 
more daughters, the eldest daughter should have the 
eopyhold land for her life only, and after her death k 
should doscend to the Ae-xt heir maler who could de- 
Bvi» hi» descent through iiaales^ and m default of sueh 
it should escheat to the Icfrd^ has been hdid good. 
iVflBrfcm and ShafiOy 1 Lev. 172. 1 Sid. 267. Bimp- 
son and duinley, 1 Vent. 88. 1 Lev. 293. 2 Keb. 

c 2 
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Book T. inheritable, though their father died with- 
out issue male. 3. Wives were utterly ex- 
cluded from dowen 

And on account of all these four differ- 
ences all the judges oflreland^ HiL S Jac.l. 
resolved and declared that this Irish cus- 
tom of gavelkind was void in law ; not only 
for the inconvenience arid unreasonableness 
of it, but likewise because it was a mere 
personal custom, and could not alter the 
descent of the inheritance : and therefore 
' all the lands in these Irish territories were 
adjudged to be descendible according to 
the course of the common law, and that the 
wives should be endowed, and the daugh- 
ters become inheritable of these lands, 
notwithstanding the Irish usage. 

Thus was the Irish custom of gavelkind 
(as it was improperly called) utterly abo- 
lished : but, by a late statute in that king- 
dom, in order to weaken the interest of 



672., for the estate being created by the custom, the 
custom may modify it : but it is said, 1 Sid, 267, to 
haVe been admitted by all, that this custom claimed 
to have been annexed to lands in fee at common-law 
would have been void and unreasonable, it being 
against tlie nature of the fee to escheat as long as there 
are heirs. 
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papists there, the lands of persons of the 
Romish persuasion are made descendible in 
in gavelkind, unless the eldest son conform 
to the protestant religion, &c. within a 
particular time limited by the act. (a) 

It now remains to treat of the antiquity 
of the partible descent within the realm of 
Englandy and to show the several alterations 
that in process of time it has received. 

I shall not depend on the story of Brute^s 
dividing this island among his three sons, 
by allotting England to Locrine, Wales to 
Camber^ and Scotland to Albanact, as an evi- 
dence of the custom of partition among the 
ancient Britons, nor indeed on any other 
account of their laws before their expulsion 
into Wales, we havipg little authentic con- 
cerning them * J, but the general observance 
of this manner of descent among the Welsh, 
so religiously tenacious of the laws and 
usages of their forefathers, will sufficiently 
prove it to have been the ancient British 




Britons. 
Geoffry of 
Monmouth. 
Enderbie's 
Cambria Tri- 
umphansi 
f. 10. Milit. 
Hist. £ng« 
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fVehh. 



(a) By the Irish statute 17 & 18 Geo. 3. c. 49. s. 1., 
the lands of papists are made descendible according to 
the course of the common-law. 

*It is said by Brooke Ch. J. that the law of the Bri- 
tons divided the inheritance; and divisions of the king- 
dom twice made between brothers are there mentioned* 
V. Seld. Janus Anglor. c. ?. Hale's Hist. Com. Law, 
6th edit. 306. 
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law ; and that not only as^o ordinary inhe- 
ritances, (which is the opinion of Sir Matt. 
Hale in his History of the Common Lm^ 
6th edit. 306.) but as to titles and dignities 
too, and the jurisdictions annexed to them : 
for it appears by the pedigree of Roderick 
the Great, Prince of all WaleSy set out in 
Taylor on Gavelkind, fol. 25., and said to 
have been drawn by an ancient bard, and 
by several other instances in the Welsh His- 
tory, that the principality of that country 
was divided amongst all the sons of the 
prince, and afterwards became subject to 
other subdivisions on the death of a par- 
cener having more sons than one. 

The Welsh custom of partition was dif- 
ferent from the Kentish, and agreeable to 
the Irish in three of the particulars holden, 
as is said above, by the judges of Ireland to 
have been unreasonable. 1. Bastards in- 
herited equally with the legitimate sons j 
and that even in the principality itself, as 
appears by an instance in the above-men- 
tioned pedigree. Tc^l, ^6. 2. Daugh- 
ters never inherited. S. Women were not 
entitled to dower. And this correspon- 
dence of the two customs confirms the opi- 
nion of Lord Coke, 1 Inst^ 175. b., that ga- 
velkind among the Irish was one mark of 
the ancient Britons. 
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However the Welsh custom was not on Chap. n. 
these accounts entirely abolished, but only ' 

rectified by * Statutum Wallice, in those 12 Ed. l» 
points which wanted amendment, and con- 
finned as to the reasonable part. 

** Quia aliter usitatum est in WalUd 
** quam in AngUd quoad successionem has- 
*^ reditatis, ed quod hasreditas partibilis est 
** inter haeredes masculos, et a tempore 
** cujus non extiterit memoria, partibilis 
'* extitit, dominus rex non vult quod con- 
" suetudo ilia abrogetur, sed quod haaredi- 
" tates remaneant partibiles inter consimiles 
<' hasredes, sicut esse consueverunt, et fiat 
"partitio illius sicut fieri consuevit; hoc 
** excepto, quod bastardi non habeant de 
*^ccetero hcereditates^ et etiam qtiod non 
" habeant purpartes cum legitimis nee sine 
" kgitimis. 

** Et si forte haereditas aliqua extunc pro 
*' defectu haeredis masculi descendat ad le- 
^* gitimas mulieres hasredes ultimi anteces- 
*^ soris sui inde seisiti, volumus de gratis 
" nostra speciali, 'quod eodem modo mulieres 
*^ legitinug habeant purpartes suas^ inde sibi 



* Printed in the old Magna Charta. Rot. Pari. 
12 Ed. 1. 2 Inst. 195. Vaugh. 400. 414. Plow. 126. b. 
Caltin*8 Case, 7 Rep. 21. b. Hale's Hist. Com. Law^ 
218, all take notice of this as an act of parliament. 

c 4 
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Book I. " in curiS nostra assignatas, licet hoc sit 
'  " contra consitetttdifiem Wallensicam ante 
*^ tisitatam/' 

And a little higher, quia mulieres hdcte- 
nus non ewtiterqnt dotatce^ rex concedit quod 
dotentur. 

Under these alterations, the custom of 
partition still prevailed in the dominion ot 
» Wales ; and was confirmed, on a further 
declaration of the union of that principality 
with the realm of England^ by 27 H. 8. 
26. 35. But was soon after entirely taken 
away, by 34 <§^ S5 H. 8. 26. 91, whereby all 
manors, lands, tenements, messuages, and 
other hereditaments, and all rights and 
titles f o. the same, in any of the shires of 
Wales, are to be taken, enjoyed, used, and 
holden as English tenure to all intents 
according to the common laws of this realm 
of England, and not to be partible amongst 
heirs male after the custom of gavelkind, 
as heretofore in divers parts of Wales was 
used and accustomed. And the 1^8th sec- 
tion of this act is to the same purpose. 
Saxons, * The laws of the Saxons and Danes, 



* Hsreditatem temporibus illis non (quemadmodum 
apud nos) solus aetate maximus adibat, verum ad filios 
omnes aequaliter fundus lege veniebat, quod illi Lande- 
sciftan dixerunt^ et Cantii hie nostra memoria eodesi 
\ocabylo to shift landy id est, herciscere et fundum 
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collected by Brompton and Lambard speak Chap. II. 
not much concerning the manner of de- Hale's Hist, 
scents among them ; yet it seems, that Com. Law, 
commonly their ordinary lands, at least, 
descended to all the children ; for amongst 
the laws of Canute is this law, No. 68. Sive Parker Ant. 
qvis incurid sive morte repentind fuerit in-- Holt in^ 
testato mortutiSy dominus tamen nullam * re- 6 Mod. 121. 
ram suarum partem (prceter earn quae jtere io^pf ^^ ^^ 
debetur hcereoti nomine^ sibi assumito : ve- Scudamore. 
rum eas Judicio suo iLrori, liberis et cogna- 
tione projcimis jmtej pro suo cmq. jure^ di&- 

tribuito. 

The same inference may be made from Tayl. on 
the 75th law of the same king, whereby it Gavelk. i4rS. 



parting appellant. LamVs Gloss, to the Saxon LauoSy 
verboy terra ex scripto. Vide Somn. 77. Spelm. of 
Feuds, 12. 40. 43. 

* The Saxon word ahte comprehends both lands 
and goods. Somn. 84 : for at that time, as appears 
by the 75th law of Canute here cited, the heirs took 
both; our present distinction between the real and 
personal estate in point of descent not being then 
known, nor, indeed, any where (as it seems) till after 
the introduction of feudal tenures. Mr. Selden collects 
from the laws of Hen, 1. and the assize of Clarendon^ 
that in this kingdom the heirs inherited chattels as well as 
lands, as late as the times of Hen. I . and 2. ; and that 
the law was changed about the time of King John by 
some act of parliament, though no such is now to be 
foimd. Titles of Honour y part ii. chap. 5. sect. 21. 
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Book L was enacted, that if a man died fighting in 
Lamb. Sax. *^® ^irmy, in the presence of his lord, his 
Laws 125. heriot should be forgiven, and his heirs 

of the ^cl. ^b^^^d succeed in his goods and his paternal 
Jurisd. of lands, and they should be shifted or divided 
Tertamente. according to right. 

Salk. 251. And it is the opinion of lord Holty in 

iPeere Wil. ^he case of Blackborotigh and DaviSf that 

by the common law both before and at the 
conquest, all the children, both male and 
female, inherited as well the real as personal 
estate of the ancestor equally and in like 
proportion. 

Which authorities may be sufficient to 
guard us against the mistake of Brooke Ch. 
Just, in Plow. 129. b. that among the Sasons 
the law was, that the eldest alone should 
inherit, and that this manner of descent is 
continued from them to us. 
Of the state As the laws of Normandy divided socage 
Uieconquesu l^^^^s among the sons, the conquest intro- 
duced no considerable alteration in the 
general law of the land with regard to in- 
heritances of this nature i but, on the con- 
trary, this course of descent stands con- 
firmed by a law of the conqueror. Si quis 
- intestatus obierit, liberi ejus hcereditatem 
(jequaliter dividanL Leg. 36. Lamb. So^' 
Laws, fol Idy. Seld. in Eadmerumj 184» 
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Somn. 83. Hak^s Hist. oftkeCommanLaw, Chap. 11. 
6th edit. 308. '-^-v— -' 

The right of primogeniture first gained J^'g^^ of pri- 

footing in this nation by the introduction howl&pgt'^Ui- 

of military tenures ; it being convenient for troduced Id- 

the service of the kingdom to preserve the ij^f ?^h^^* 

fee entire, to the intent that the tenant by Com. Law, 

knight-service, who by his tenure was to t^^^^l^^^ 

attend the king in his wars, might do it e Mod. 120. 

with more dignity and grandeur ; and the Clement and 

1 . /• 11 I 11 1 Scudamofe. 

choice leii on the eldest son, as he was 2 Inst. 595. 
soonest aTble to perform the duties of the Wright's 

n ^ Ten. 175. 

fee. 

It will be impossible to settle the period 
of this change with regard to knight-service 
lands, till the antiquaries are agreed, 
whether our military tenures were in use 
with the SaxonSy or were first introduced 
amongst us by the conqueror, (ft) 

But however this be, it seems certain 



[h) But it appears to be at least probable, that military 
feuds did not descend in primogeniture, until nearly a 
eentury after the conquest ; for proper feuds, after they 
became hereditary, belonged to all the sons equally, un- 
til, by a constitution of the emperor Frederick, who was 
chosen emperor between the years 1150 and 1160, 
honorary feuds became indivisible ; and it was in imi- 
tation of them, that in other countries, military feuds 
began to descend to the eldest only. Wright's Ten. 31. 
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Book L that socage lands remained partible long 
after the conquest ; though indeed i;ve have 
no exact account of the precise time of , the 
general alteration of descents with re^trd 
to these lands throughout the kingdom : 
but, from the silence of historians, it may 
be concluded that it was not effected at 
once, nor by any written law ; but seems 
to have crept in insensibly, and by degrees, 
in imitation of the descents of knight- 
service lands ; the owners of socage tene- 
ments choosing rather to deprive their 
younger sons of their customary share of 
the inheritance, than that their elder should 
not be in a condition to emulate the state 
and grandeur of the military tenants. 

And some inconveniences suggested to 
have arisen from the equal division of in- 
heritances among the sons are supposed to 
have assisted this change. 

V Chart r " ^^^* ^^ weakened the strength of the 
id. 1. post ** the kingdom ; for by the frequent par- 
chap. 5. « celling and subdividing of inheritances, 

" in process of time they became so di- 
" vided and crumbled, that there were few 
persons of able estates left to undergo 
public offices and charges. 
" 2rf/y. It did by degrees bring the in- 
" habitants to a low kind of country-living, 
♦* and families were broken ; and the 
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•'younger sons, who, had they not had Chap. IL 

" these little parcels of land to apply them- 

** selves to, would have betaken themselves 

" to trades or to civil, military, or ecclesi- 

" astical employments, neglecting those op- 

" portunities, wholly applied themselves to ' 

" those small divisions of lands, whereby 

** they neglected the opportunity of greater 

" advantages of enriching themselves and 

" the kingdom/* Hale's Hist, of the Com. 

Lcewy 6th edit. 310. 

In the reign of Henry 1. according to Hen. i. 
the opinion of lord Holt^ the females, in ^^^^ ^ ^^^ 
case there were males, began to be excluded Davis, Salk. 
from the real estate ; but the males still in- ^^ ^ ^^^^ 
herited equally the socage land. Indeed 
lord Hale collects from the 70th law of 
that king, primum patris feodum primoge- 
nitus JtliuLS habeat, that though the whole 
land did not then descend to the eldest son, 
yet it began to look a little that way. Hist 
of Com. LaWy 224. But Mr. Somner in his 
comment on this law of Hen. 1. printed in 
Wilkins's Saxon LawSy page 226. interprets 
the primum feodum to be only the capital 
messuage, according to Gkmvilley lib. J. c. 3. 
{infra) or what is called in the Grand Custu- 
tnier de Normandy , c. 26. le chief de herit- 
age, for which the younger sons were to 
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Book L have an equivalent out of the rest of the in- 
heritance. 
Hen. 2. But the alteration began to appear more 

plainly in the time of Henry 2.; for accord- 
ing to GUmville^ who wrote in that reign, in 
order to entitle the sons to take equally, it 
was necessary not only that the land should 
be holden in free socage, but further quod 
sit antiqtUtus diviswn. The whole passage 
is this : 

" Si plures reliquerit filios, tunc distingui** 
<< tur utrum ille fuerit miles seu per feodum 
** militare tenens, an liber sockmannus. 
*< Quia si miles fuerit vel per militiam 
tenens, tunc secundum jus regni Anglias 
primogenitus filius patri succedit in to^ 
** tum, ita quod nuUus fratrum suorum par- 
•* tem inde de jure petere potest. Si vero 
<' fuerit liber sockmannus, tunc quidem di-^ 
<< videtur heereditas inter omnes filios, quot- 
^* quot sunt, per partes aequales, si fuerit 
*< socagium ^/ id antiquittis divisum : salvo 
<< tamen capitali messuagio primogenito 
** filio pro dignitate aesneciae suse, ita famen 
^< quod in aliis rebus satisfaciat aUi» ad v^ 
*^ lentiam. Si vero non fuerit antiquiti^ 
divisum, tunc primogenitus secundain 
quorundam consuetudinem totam haeredi* 
*^ tatem obtinebit : secundum autem quo 
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^'rundam consuetudinem postnatus filius Chap> 11^ 
" haeres est." Glarw. lib. 7* c. 3. So that, ac- 
cording to this account, it is difficult to say 
what was then the common law with regard 
to descents of socage lands, or whether 
every person entitling himself to them by 
inheritance was not obliged to set out the 
special custom of the place. The same au- 
thor, indeed, in other parts of his book, 
speaks of the partibility of these lands more 
generally, and in such a manner as may in- 
duce a belief that it remained the common 
law at that time : plurimum item heredum 
conjunctiOf mulierum scilicet infeodo militari, 
vel musculorum vel fceminarum in libero 
socagio. lib. 13. c. 11. And in another 
very remarkable passage, wherein he shows 
that the law so greatly respected this equal 
division among the sons, as not to permit 
the father, even in his lifetime, to prefer a 
favourite child to any of the rest, by ad- 
vancing him beyond bis proportionable 
part : *^ Sciendum autem, quod siquis libe- 
*'rum habens socagium plures reliquerit 
<* filios, qui omnes ad fuBreditatem tequatiter 
**pro (eqtuiUbus proportionibus sunt admits 
^ tendi^ tunc indistinct^ verum est quod 
^ pater earum nihil de hasreditate, vel de 
^ ^px8estu> si nullam habueiit hasreditatemt 
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Bool^. « alicui filiorum, quod excedat rationabilem 
<* partem suam, quae ei contingit de tota 
haereditate paternd, donare poterit. Sed 
tantum donare poterit de haereditate sua 
« pater cuilibet filiorum suorum de libero 
" socagio in vita sua, quantum jure succes- 
" sionis post mortem patris idem consecu- 
" tus esset de eadem haereditate/* ^*^- 7* 
c. 1. 
Rich. 1. Nothing can be affirmed with any toler- 

able certainty conceruing the manner or 
descents in the reign of Richard 1. there 
remaining little of the judicial records, or 
other memorials of the law in his time. 
But it is plain that the right of primogeni- 
ture made every day a greater progress, in- 
King John, somuch that, in the following reign of King 

John, it had fairly got the upper hand of 
the partible descent ; which, though not 
then so entirely discontinued in most parts 
of the kingdom as at present, yet did not 
remain the general law of the land as it had 
formerly beenj but the presumption or 
law tlien was, as now, that even socage 
lands (e;xcept in Kent) were descendible 
to the eldest son only, unless it were proved 
that they had always been departible ; fot 
in Mich. 2 John(rot J. in dorso) Gilbert de 
JBevill brought a writ of Tight de rationabih 
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parte * against William his elder brother for Chap. IL 
lands in Gunthorpe, in Rutlandshire^ gtice ^— >''— ^ 
eum contingunt de socagio quod Jiiit patris 
eorum in eddem villa; William pleaded, 
quod socagium illud nunquam partitum Juit 
nee debet partiri, et hoc offert defendere. 
And because Gilbert the demandant pro- 
duced no proof of the partibility, consider- 
atum est quod Will* us eat sine die, ^c. 

And the partible lands in Kent stand 
distinguished from those at the common law 
by their present name of gavelkind in pas. 
9. Joh. rot. 7. Kane. Where in assise fVil- 
Uam de Valon the tenant pleads in abate- 
ment, quod dimidia ilia carucata terrce est 
partibilis et gavelykinde, et unde Johannes 
(the plaintiff) ^a/rem habet nomineThomzm 
qui tale et idem Jus habet^ <§r. And the like 
pleading occurs in pasch. 4 Joh. rot. 6. in 
dorsOf Kane. 

And this change of the law is further Hen. 3. 
apparent by Bracton, who wrote in the 
latter end of the reign of Hen. 3. " Si liber 
" sockmannus moriatur pluribus relictis hae- 
" redibus et participibus, si hcereditas parti- 



* This case is misprinted in Hale*s Hist, of Com. 
Law, 186. The words demandant and defendant being 
transposed. 
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" UUs sitetab antiquo divisa^ quotquot erunt, 
*' habeant partes suas sequales ; et si uni- 
cum fuerit messuagium, illud integre re- 
maneat primogenito, ita tamen quod alii 
" habeant ad valentiam de communi. Si 
•* autem fuereditas non fuerit dvvisa ab anti" 
quOy turn: tota remaneat primogenito. Si 
autem socagium fuerit villanum, tunc 
" consuetudo loci est observanda; est enim 
♦* consuetudo in quibusdam partibus quod 
" postnatus praeferatur primogenito, et e 
« contrario/' Bract, lib. Q.fol. 76. And 
jFfete, lib. 5. c. 9. fol. 313, copies, as usuaU 
almost the very words of Br acton. 

And it appears by the statute of Wales 
above-mentioned, that the common law of 
descents was, in this particular, the same in 
12 Ed. 1 . as it is at present. AUter usitatum 
est in Walli^ quam in AngM quoad succes- 
siomm hcereditatis eb quod tuereMas parti- 
UUs est inter hceredes masculoSy &c. 

Having thus pursued the partition of the 
inheritance, from its first original to the 
discontinuance of it in most parts of the 
kingdom, my next enquiry shall be, how it 
came to pass, that, notwithstanding this 
general alteration of the course of descents> 
the county of Kenty disregarding the ex- 
ample qf her neighbours, still adheres to 
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the old common law, by retaining the C9i8p.ll. 
partible descent. ' ~ 

And it is much more easy to lay down 
negatively what was not the cause of this, 
than affirmatively what is ; it being plain, 
that the continuance of this custom in Kent 
stands not in need of a confirmation from 
the conqueror, since it was in his time the 
common law of the kingdom, as appears 
by his 26th law above-mentioned ; but it is 
more difficult to assign the true cause ; Mr. 
Somner finds it easier to* refute the fabulous 
story of the Kentish men's composition for 
their privileges with the conqueror^ by 
means of the surprise of the moving wood 
of Swmiscombe^ than to give another ac- 
count in lieu of that which he has destroy- 
ed ; confessing that his answer must be but 
conjectural, neither historians nor records 
giving light into this matter; but, however, 
as his^ supposition seems to be the most 
probable, I shall insert it here. 

** The Kentish men, more careful in 
*< those days to maintain their issue for the 
*' present, than their houses for the future, 
** were more tenacious, tender, and reten- 
« tive of the present custom, and more 
'^care^ to continue it, than generally 
*' those of most other shires were ; not be* Lit.sect.210. 
** cause, as some ^ve the reason, the 
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Book I. *< younger be as good gentlemen fis the 
«< elder brethren ; (an argument proper 
*< perchance for the partible land in Wales) 
'^ but because it was land which by the 
*' nature of it appertained not to the gen- 
try, but to the yeomanry, whose name 
or house they cared not much to uphold 
by keeping the inheritance to the elder 
^< brother." 8(mn. 89, 90. And this ac- 
count agrees well with the genius and tem- 
per of the people, who, as Mr. Lombard 
observes, *< in this their estate please them- 
selves, and joy exceedingly ; insomuch 
as a man may find sundry yeomen (al- 
'< though otherwise for wealth comparable 
" with many of the gentle sort) that will 
not for all that change their condition, 
nor desire to be apparelled with the titles 
" of gentry.'* Lamb* Peramb. 9* 

The antiquaries, indeed, are not unani- 
mous in this account of the origin of our 
custom, some affirming it to be of foreign 
growtib, and introduced here by the Saawis^ 
and by them derived from the old Germans. 
Verstegan's Restitution of decayed intetti^ 
gence, 57. Lamb. Gloss. Verbo Terra ex 
scripto. Lamb. Peramb. 44.4. Somn. 77, 
163. Spelm. Gloss. Verbo Gaveletum. Phiii- 
pofs Villare Cantianum 3. But if it is al- 
ready sufficiently shown, that lands were 



C( 



VniversaUty of Partible Descents.' 87 

generally partible by the original law of Chap.!!, 
this, as well as of other nations, it is plain ''" 

that the Saxons can only claim the merit 
of continuing the ancient course of de« 
scents* And it is much to be doubted 
whether the law of inheritances, among the 
Saxons, was derived from what Tacitus 
mentions to have been the usage of the an* 
dent Germans; for as the restriction of 
nullum testamentum is no mark of the mo- 
dem gavelkind, so it is directly contrary to Post. lib. 2. 
the Saxon law, whose allodium or dockland ^* *• 
was beyond all controversy deviseable by 
will, and therefore termed terra testa* Somn. 84. 
foentalis. ff ""'*• 

Mr. Lamhard in his Perambulation \^ 
raises another supposition, concerning the 
introduction of this partible course of de- 
scent into the county of Kent, entirely in- 
consistent with, and, as it seems, built on a 
slighter foundation than either of the 
former, viz. That we received it from the 
custom of Normandy, by the delivery of 
Odo bishop of Bcn/eux, earl of Kent, and 
bastard brother to the conqueror. Which 
opinion Mr. Somner refutes by observing, p. gl. 
diat, had this custom been transplanted 
from Normandy, it would not have been 
confined to Kent, a comer only of the 

kingdom, but have spread itself over the 
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Book I. nvhole by the conqueror's means; whose 
*"" "' inclination and endeavours to implcuit the 
customs of his own country are too noto- 
rious to be doubted o£ 
Readbg (mi Mr. Calthrop has given still a different 
p.Ti**^^^' reason for the prevalence of the plartibie 

descent in Kent and North Waks ; that 
these countries having been more subject 
to foreign invasions, the inheritance for the 
most part descends in Gavelkind, that every 
man there may be of power for resistance. 
But it is a little unfortunate for this con- 



jecture, that the lands in Kent more pecu- 
liarly appropriated to the defence of the 
country, by their subjection to military se^ 
vices, are the only lands in the county 
originally exempt from the control of the 
custom. 

This, I think, may suffice concerning the 
origin of our custom with respect to the 
quality of partition : and the notion,, that it 
is the remains o^ the old commcHi law, is 
further supported by this, that several of 
the special customs of Kent evidently spring 
Post. lib. 2. from the same source ; as shall be observed 
5 g* ' ' ' hereafter under their several heads.. 

Having dwelt thus long on the etymo- 
logy and antiquity of Gavelkind, it is high 
time to pass over to that which is of more 
real use, the law of the custcnn as observed 
at this day. 
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CHAP. III. 

In what plates within this realm the custom 
of Gawlkind magf be alleged and main* 
tained. 

In discussing of the matter of this chap- Book I. 
ter,. it will be necessary to use the word ' 

gavelkind in the modern signification, as a 
synonimous term for the custom qf partis Vidcch.l. 
tion: and, taking it for granted that gavel- 
kind may properly exist out of the county 
of Kent, let us see where the law will suffer 
it to be set up. 
And first, a personal prescription to have Where the 

lands descend according to the manner of bc^i&uppOTt^ 
gavelkind is not good. Somn. 44. 46. For ed. 
sons are parceners in respect of the cus- 
torn of the fee or inheritance, and not in 
respect of their persons. Co. Litt. I76. a. Bract, fol. 
And therefore it must be alleged as the cus- ** 
torn of the place, or it cannot be supported* 
Neither can this custom be laid in every 
place } for " in an upland town which is 
" neither city nor borough, the custom of 
^^gaivelkind or borough english^ cannot 
" be alleged^" [^except in Kent where ga*- 
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Book I. velkind is the custom of the whole county* 
Fitz. Barret 1 19.] " But these are customs 
" which may be in cities or boroughs ; also 
" if lands be within a manor, fee, or seignio- 
" ry, the same by the custom of the manor, 
" fee, or seigniory, may be of the nature 
" of gavelkind, or borough engUshJ* Co. 
Litt. 110. b. 

In a nuper ohitt brought by a younger 
brother against his elder, for his share of 
the partible lands of his father, the demand- 
ant counts, that all the lands and tenements 
in the town of S. are and have been, time 
out of mind, departible among the males, 
and that these tenements are within the 
town of S. But the court inform him that 
his demand is insufficient ; for that if* he 
win put the tenements out of the common 
course of law, he ought to do it by reason 
of the common custom of the country, or 
of some royalty, as by reason of a seigniory 
or fee ; as to say that the lands and tene- 
ments within such a fee are departible, or 
are of such a tenure, &c. Whereupon the 
demandant counts that all the lands and 
tenements within the^e of S. are and have 
been, time out of mind, departible, &c. Hit. 
16 Ed. 2. Fitzh. Prescription, 53. 

The custom of gavelkind may likewise 
be alleged within a soke. Gouldsh. 105. 
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which) according to that case, is 2k precinct Chap. III. 
to which divers manors come to do suit, and " ' ' 
(as a great leet) comprehending divers other 
courts. According to JPfeto, tib. 1. c. 47. 
soke significat tibertatemy cur* tenentium : or, 
as Mr. Sanrner more accurately expounds it^ 
the Saa:on word soc, soke, socne, signifies a 
liberty, privilege, franchise, &c. or the pre- 
cinct or territory wherein such liberty, &c« 
is exercised, fol. 1S3, 1S7. 

The reason of putting this restriction on 
the custom in point of place, is the incon- 
venience and incertainty that might arise, 
if the usage of every little village were suf* 
fared to change the law. (c) Indeed, any P®"** **• ^ 
town may allege a custom in furtherance ^' 
and advancement of their right in law ; as 
to have a way to church, or to make bye- 
laws to regulate their common, or concern- 
ing their highways. 21 Ed. 4. 54. a. 1 Inst. 
110. b. 5 Rep. 63. a. But it is said gene- 
rally, 7 Ed. 2. Mayn. 212. that though 



(c) On this principle> the privilege of having special 
CQStomSy derogating from the common-law, ^is in ge- 
neral denied to inferior places; such as upland 
.towns, not being either cities or boroughs, and ham- 
lets; though it is allowed to larger or more important 
districts, such as counties, manors, hundreds, honors, 
cities, and boroughs. Co. Litt. 110. b. n. (2.) 
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Book I. the usage of the country may defisat thecotn- 
"  ' mon law, the usage of one or two towns shall 
not defeat the common law: and in 39 JB^^ 
2. b. that the people of a town cannot 
allege a usage which is against camnCKm 
right, if they do not allege that the tene- 
ments are within a certain fee or borough* 
Several Before I conclude this chapter, I will take 

places out of notice of some among the many places out 
tl^e lands ^ of the county of Kent^ wherein this manner 
are partible, of descent yet remains, or at least has been 

in force within time of memory. 

The lands lying in Ostoeldbeck'^ake in the 
county of Nottingham were partible among 
the heirs male, till in 32 H* 8. an act of 
parliament was obtained, (cap. 29*) to make 
them inheritable according to, the common- 
law. 

Itappears by i7i/. 20 jE;(;.d. B.B.rot.97^ 
that the lands within the fee of Pickering 
in Norfolk were then partible among the 
males« 

And the same is said to be the custom 
of the soke of Bx)thelay in Leicestershire. 
Govldsh. 105. (d) 
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(d) Tile manor and soke of Rothdey extend over Ro-" 
ikeley and the south end of Mountsdrrely in the huik- 
dred of West GoscoiCy and over the following places m 
the hundred of East GoscotCy viz. Baresby and Neoj^ 
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Twisden justice takes notice, in the case ^iap.JD. 
of Wiseman and Cotton^ 1 Sid. 137. that the 
custom of gavelkind is in many towns in 
Sussex; but that scarce any two places agree 
in any other of the Kentish customs but 
that of the descent. The lands lying within 
the port of Rye in Sussea: are partible among 
the males, and the wife is endowed of a 
moietyy as in gavelkind. 

In Monmouthshire^ the lands in the ma- 
nors of Monmouth^ Usk^ and TreUeg^ all of 
large extent, and in many other manars in 
the same county (as I am informed) both 
copyhold and freehold, to this day desfcend 
equally among the males. 

Mr. Taylor y p. 151. affirms of his own 
knowledge, that there is much gavelkind 
land in Shropshire. 

In the territory of Urchir^ld in Here' 

fordslwret which contains two hundreds, all 

the lands are partible among the males, and 

in their default among the females. TayL 

on Gaioelk. 100. 103. 107. 

PhiUpotj in his ViUare Cantianum^ p. 161., 
says, thst Kentish Town, near Highgate, par- 



hdidf South Croxtofiy Gaddeshy^ Grimstone, Wyheham 
and CaUivdi Somerhy^ Wartnabyy with a small part of 
Saxdby and part of Keyham. The lands are freehold, 
and of ancient demesne tenure. 
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Book. I. takes of the customs of gavelkind ; which 
may probably be the reason of its name. 

The copyholds of the manors of • Stepney 
and Hacknei/ in Middlesex, which are of 
large extent, descend according to the 
nature of gavelkind, as well in the collate- 
ral as the direct line ; as is fully set forth 
in the custumal of those manors (now in 
print) agreed upon between the lord and 
tenants in the year 1587, and afterwards 
confirmed by a private act of parliament, 
in 21 Joe. 1. 

And see hereafter, cJmp. 4. and 5. other 
instances of places subject to the like cus- 
tom, (e) 

There is, in some few places, a custom of 



* Inthis manor are the lands at MileEnd mentioned^ 
in 2 Vem. 163. Bradley and Bradley, to be descendible 
after the manner of gavelkind. 

(e) The copyhold lands held of the following manors 
are partible among the males, as appears by communi- 
cations from the stewards to the late Mr. Sawkins : 
Canbury, otherwise Canon--! 
bury, Newington Barrow, >• ,. ^^ 

otherwise Highbury, J ^^ ^^ ^-Middlesex. 
Homsey, 
Stepney 

Askham, -^ 

Laneham, > Nottinghamshire. 

Sutton cum Lound, J 



qfG(welkind may be maintained. 45 

partition still more extensive than gavel- Chap. III. 
kind. By a record de Itin. Dorset. 16 Ed. 1. 
to be found in Taylor on Gavelkind^ 101, it 
appears that the lands within the borough 
of Warehamj in Dorsetshire^ descended by 
the custom to both males and females by 
an equal partition. And I am credibly in- 
formed, that the lands in Taunton Dean in 
Somersetshire descend in the same manner. 
And the same was formerly the custom 
of the city of Exeter, as appears by pasch* 
5. H. 4. coram rege rot. 29. In an assize 
of fresh force brought in the court of the 
city of Ea^eter by John Shepard and Joan 
his wife, against Peter Courtenay knight, 
and afterwards removed into B. R. by writ 
of error, the title of the plaintiff Joan to a 
moiety of the premises in question is, ut con'- 
sanguinea etuna hceredumy secundum consue-' 
tudinem dictce civitatis, of her grandfather, 
who died seised (though it appears by the 
record, that she had a brother at the time) 
eo quod omnia tenementa in eadem civitate 
sunt departibilia inter masculos et fceminas. 
And in the sequel there is judgment for 
the plaintiffs. But by a private act of par- 
liament, 23 Eliz. c. 12. the gavelkind lands 
(as they are there improperly called) within 
the city of Ea^eter, are made inheritable as 
lands at the common law. 
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^^ ^ In Itin. Rotel. 14 Ed. 1. rot. 2. in dorso 
rex. In a nuper oUit brought by Bjokertj 
Reginaldj Ksxdjohn Je Chapeleyn, against Wil' 
Uam their elder brother, for the partible in- 
heritance of their father in Skulthorp and 
Moreste in that county, there is mention of 
a customary partition of a more restrained 
nature than I have met with elsewhere ; for 
the demandants set forth, qiiod talis est con-^ 
suetudo tenurce in prcedictis vilUs^ quod tene- 
mental quce tenentur in socagium, tantummo- 
do partibiUa sunt inter Jratres de primo ven^ 
trey et non irUer Jratres de diverso ventre. 
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CHAP. TV- 

Of the marmer of pkadmg the custom of 
Gavelkind ; and the difference as to this 
between Kent and other counties^ and be- 
between the general and special customs. 

As the custcHn of gavelkind is but local, ^^_^j 
and not universal, he that would entitle 
himself by it, must in his count or declar- 
ation, or if he be a defendant, in his plea, 
make mention of the custom whereon he 
founds his right to the land ; as to say, that 
the land is of the custom of gavelkind, or, 
as is the more usual way of pleading, that 
his qf the nature and tenure qf gavelkind. 
5 Ed. 4. 8, *. Fitzh. Custom 4. 21 Ed. 4. 
57. b. 22 Ed. 4. 32. b. 1 And. 192. Co. Litt. 
175. b. And accordingly it was determined, 
iu the case of Humphry and Bathurst, 
1 Lutw. 754, that the court could not 
take notice, that lands in Kent were of the 
nature of gavelkind, without something 
pleaded, or found in the record concerning 
it. 



48 Of the Manner of pleading 

Book I. But, if the lands be in KenU it is not re- 

quired, that this custom be pleaded in a 
special and prescriptive manner ; for the 
judges of the common law pay a particular 
respect to the customs of gavelkind and 
borough-engUshy above all others, by tak- 
ing notice of the nature of them when they 
are generally alleged, for they are as a 
general law. 5Ed.4i.S. *b. Fitzh. Custom4f. 
21 Ed. 4. 56. b. Co. Litt. 175. b. Cro. Car. 
562. 1 Sid. 138. 1 Lutw. 754. Salk. 243. 
6 Mod. ISl, in the case of Clement and 
Scudamore. And, therefore, in demanding 
gavelkind-land, a man need not prescribe 
in certain, and shew that the town, borough, 
or city in Kenty where the lands be, is an 
ancient town, borough, or city, and that 
the custom has been there time out of 
mind, that lands within the same town, 
borough, or city, should descend to all the 
heirs males ; but it is sufficient to show the 
custom at large, and to say that the lands 
Ke in Kent^ and are of the nature of gavel- 
kind. Lamb. Peramb. U^. 
Such therefore is the diversity between a 



* Where the book is misprinted, nemi being left out 
before the woxdi prescribe^ as is agreed in I Sid. 138. 
Raym. 77. 
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general 'mention of the custom, and no Chap. IV. 
mention at all: nor is there any book to 
the contrary of this but Godb. 55. where it 
is said, that in the prescription of gavelkind, 
the party ought to shew that the land is 
partible^ and has been parted. 

But this is certainly not law, unless it be 
confined merely to such lands of this na* 
ture, as lie out of the county of Kent; in 
which places indeed the plea ought to run, 
that the land within the fee, &c. a to to 
tempore, S^c. partibilia Juerunt et partita, 
8gc. as being against common right ; and 
the accustomable and actual partition is 
necessary to be pleaded as well as proved. 
Smn. 48. 53. 3 Keb. 216. per Hale Ch. J. 
And 2 Ed. 3. 12. concerning the lands of 
the^e of the Marshal in Norfolk, 5 Ed. 3. 
64. concerning lands within the fee of 
Gelfy, 8 Ed. 3. 42. b. concerning lands 
lying in Saxham (near Bury) in, Suffolk of 
the fee of Pertingfee, and 9 Ed. 3. 40. b. 
of lands within ih^fee oi Richmond are ac- 
cordingly : in all which cases the parties 
were compelled to shew between whom the 
tenements had been parted ; for that other- 
wise they could not draw them out of the 
course of the common law, except in gaveU 
kind, where it is the usage of the whole 
country, and the tenements are departible 

E 
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Book I. of common right. Indeed in 9 Ed. 3. 27. 
it is holden not to be necessary to aver the 
actual partition ; because having said that 
the lands are partible, it is the same thing, 
the partibility being a consequence of their 
having been actually parted. And it seems 
the actual partition need not be pleaded in 
the very lands in question, though out of 
the county of Kent^ but it may be sufficient 
if shewn in other lands of the same nature 
within the fee, 8fc. Vide Fitzfu Prescript 
tion, 53. Bra. Custom^ 66. Post. chap. 5. 
and 2 Ed. 3. 12. 3 Ed. 3. 38. 5 Ed. 3. 64. 
and Robert le Chapeleyn^s case. lUn. Rotel. 
14 Ed. 1. rot. 2. in dorso rex. 

From the judicial knowledge of our cus- 
tom it follows, that if heirs in gavelkind 
bring an action ancestral, and declare on 
the custom, it cannot be traversed that 
there is no such custom of gavelkind ; for 
it is the common law where it is used ; and 
it is of record, and known at the common 
law, and therefore twelve men shall not 
make trial of it. So borough english is in 
divers towns ; and therefore a man shall 
not traverse that there is no such custom as 
borough english ; for it is a custom by the 
common law. Long Quinto Ed. 4. 31. a. 

Ed. 4. 32. b. 

But this general doctrine, that the courts 
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of law will take notice of the customs of Chap. IV. 
gavelkind, though not specially pleaded, ' ' ^ 

must be taken with a distinction ; for the 
better understanding of which, as well as 
for the order of the following parts of this 
treatise, it will be necessary to divide the 
customs incident to Kentish gavelkind * 
lands into, 

1. The general^ 

2. The special customs of gavelkind. Customs of 
Or according to the mor6 prevaUing notion f^'^^;! 
at this day, into special. 

1. Such as are parcel of and compre- 
hended under the name of gavelkind. 

2. Such as are collateral to gavelkind. 

The first are such as, according to the 
opinion of the judges in the case of Wise^ 
man and Cotton^ are absolutely requisite and 
essential to the nature of these lands, as is Ante, pag.7. 
partibility among the males ; which of it- 
self, say they, will constitute gavelkind, 
and without which it cannot exist. The 
special or collateraU are such as are not 
necessary to the essence of gavelkind, nor, 
as they think, properly included under that 
term, and without which it obtains in many 
places ; but are certain customary privi- 
leges annexed to all lands of this nature 

E 2 
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Book I^ within the county of Kent; and are princi- 
^"^''"^ pally these. 1. That the husband shall be 
tenant by the curtesy of a moiety, whether 
he has issue or no. 2. That the wife shall 
be endowed of a moiety. 3. The customary 
wardship of the infant, and that he shall 
have power to alien his lands as soon as he 
is out of that custody. 4. The father to 
the bough, and the son to the plough. 
5. That gavelkind lands in that county 
have been deviseable by will time out of 
mind. 6. That the lord may enter for the 
cesser of his tenant. 7* ^ particular kind 
of trial in a writ of right, &c. 
Courts oflaw The propriety of this division, and the 

only of ^e ^^^ ^^^ intended to be made of the dis- 
general, and tinction, viz. that the courts of law take 
«^edid*^u judicial notice only of the general, and not 
toms of ga- of the special qualities^ may be collected 
velkind. ^xQxsi the case of Launder and Brooks^ Cro. 
' ' Car. 562. and Wiseman and Cotton^ 1 Lev. 

79. 1 Sid. 137, 138. Raifm. 76. 

In both which, as also in the case of 
Browne and Brooks^ 2 Sid. 153. it is 
holden, that though it be sufficient for him 
that would entitle himself to lands by de- 
scent, according to the custom of gavelkind^ 
tb say, that the land is in Kent^ and of the 
nature of gavelkind, because the common 
law takes notice yirhat the custom is ; yet 
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the courts of law cannot take conusance of cimp. IV. 
the particular customs incident to Kentish 
gavelkind, (as the custom of devising, to 
have dower of a moiety, or to be tenant by 
the curtesy without issue, &c.) unless they 
are specially pleaded, as from time where- 
of, &c« 

And Holt Ch. J. in the case of Clement 
and Scudamoret Salk. 243, says the same of 
special customs in borough english lands ; 
that they must be pleaded by those that 
would take advantage of them, and must be 
taken by the court to be as they are set 
forth by the pleading, and no otherwise, (jf) 

(y) See post, Book II* chap. 3. 
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CHAP. V. 

What Lands and Tenements in Kent are of 
the Nature of the Gavelkind: Of the Effect 
of the Alteration of the Tenure, and of the 
disgavelling Statutes. 

Book I. As the special usages and laws of particular 

^ r^^/ places tend, in the instances wherein they 

Kent pre- prevail, to defeat the course of the common 

sumed to be law, the general rule is that the proof of a 

gave ;i • custom is turned upon him that would take 

advantage of it ; but it is a peculiar favour 
allowed by the courts of law to this custom, 
that all lands whatsoever lying in tiie 
county of Kent shall be presumed to be of 
the nature of gavelkind, till the contrary be 
made to appear. Gouge and JFoodwin, 
Mich. 8 Geo. 2. 1734. B. R. at a trial at 
bar upon an issue whether lands parcel of 
the manor of Dartford in Kent were of 
the nature of gavelkind. 1 Sid. 138. Wise^ 
man and Cotton. 2 Sid. 153. Browne 
and Brookes. 3 Keb. 216. Randal and 
Writtle. (jg) 

(g) Burridge v« Earl of Sussex and others^ 2 Raym. 
1292. 
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And this is the reason why the books Chap* V. 
call gavelkind by a higher •appellation than ' 

is given to any other custom, the commok 
LAW OP Kent. Gouge and Woodwin, 
Mich. 8 Geo. 2. Lamb. «*. 5 Ed. 4. 8. 
Somn. 4t4f. 

But the same favour is not allowed to gar v. Ante, 
vdkind in any other county, but it lies P-*^- 
upon the party to prove a customary par- 
tition in the place. Somn. 53. 3 Keb. 2l6. 
per Hale Ch. J. For in no county of Eng- 
land lands at this day be partible among 
the males of common right, saving in KefU 
only. 3 Ed. 3. 38. Co. Litt. 140. a. 

The presumption, therefore, being thus, 
it is natural to enquire how the contrary 
may be proved: and that will appear by 
shewing what lands really are of the nature 
of gavelkind, and what not 

As to this, it is certain that all lands in All ancient 
the county of Kent^ which were qncienily ?<^e lands 
sod angtnalk/ holden m socage tenure, are gavelklndl 
of the nature of gavelkind. Lasnb. Peramb. 
«r. Somn. SO. 90. 9 H. 3 Fitxh. Prescrip- 
tion 63. Pabn. 163. The case of Kirby 
Lee. 

And the custom extends, without any disi* Whetherfree 
tinction, as well to free socage as base. Somn. or base. 
49, 55. And though there be in LambartPs 
Peramb. |4S. an inquisition taken after the 

E 4 
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Book I. death of Walter Cokpepper^ in 1 Ed. 3. 
wherein the jury found that the eldest son 
was the heir to his Uberum feodum^ and all 
his sons in common to his gavelkind lands ; 
which might induce a belief that anciently 
there was a distinction as to the matter of 
descent between free and base socage^ yet 
Mn Somner maintains, that Uberum feodum 
never signified free socage^ but either feo- 
V. 55 H 3 ^^^ militare^ or sometimes lands granted 
rot. 61. absque aliquo servitio inde reddendo, f. 56^ 

57. And as it at present commonly signi- 
fies lands at common law in contradistinc* 
tion to lands in ancient demesne, (Co. Litt. 
94. b.) so it was anciently used in the same 
sense in opposition to lands of the custom 
of gavelkind, as appears by numberless in- 
stances on record in the Kentish iters ; as 
itin. Kane. 21 Ed. 1. rot. 53. Totus comi- 
tatus qucesitus qtUbus modis tenementa tenta 
in gavelekynde mutari possunt in liberum fe- 
odum, . Sfc. and itin. Kane. 55 H. 3. rot 
IS. 20, 21. 28. in dorso. 47-. in dorso. 62. 
76. 21 Ed. 1. itin. Kane. rot. 40. in 
dorso. post tib. «. c. 7. and Mich. 9. 
Ed. 2. rot 240. C. B. And it is plain, by^ 
the very inquisition above-mentioned, that 
the gavelkind lands therein contained are 
free socage by the nature of the services. 
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Chap. V. 



Ancient 
knight ser- 
vice lands in 
Kent not 
gavelkind. 



they being holden not by base and villein 
works, but merely by rents. 

But all lands, tenements, and fees in 
Kent, originally holden by ancient tenure 
o( knight's service, are descendible to the 
ddest son only, according to the orditiary 
course of the common law, and are not of 
the nature of gavelkind, nor departible by 
order of this custom. Lamb. Peramb. 
m. f*». Somn. 90. Mich. 3 Joh. rot. 
13. in dorso. 9 H. 3. Prescription, 63. 
55 H. 3. mn. Kane: rot. 20. Hil. 
10 Ed. 1. C. B. rot. 27- De Begg- 
hrok's Case, 26 H. 8. 4 b. Stat. 31. H. 8. 
c. 3. 2 Inst. 595. Palm. 163. The case 
oiKirbyLee. 1 Sid. 138. Hale'^ Hist, qf 
Com. Law 6th edit. 311. Gouge and Wood* 
win, Mich. 8. Geo. 2. B. R. The reason 
whereof ' was that lands and tenements 
holden by knight's service, which anciently 
belonged to the nobility and gentry, should 
not be carried by descent into many hands, 
whereby the service for defence of the 
realm should be lost or diminished, and the 
owners (the lands being thus divided) be- 
come not able to maintain the countenance 
of their order and degree. 2 Inst. 595. 

As therefore the right understanding of Of knight- 
what is knighUservice, cannot but be of *®"^'^®* 
use towards discerning what lands in this 
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Book I. tried by the manner of the socage services, 
' and not by the touch of some former parti- 

tion ; and that though the land has never 
been parted in deed, yet if it remains 
partible in its nature, it may be parted 
whenever there shall be occasion. 

Title was made in assize, that all the 

lands in the fee oiSt. Peter of York were by 

custom departible, and had been departed 

time out of mind among the males. * The 

tenant pleaded, that the lands in demand 

never were departed ; for that none of the 

V.nacAss. terretenants, within time of memory, had 

10 Ric. 2. eygj. above one son. But the plea was re- 

Steph? ante, j^cted ; for, if the rest of the viU is de- 

Cherche's partible, this shall be departible likewise, 

^ and shall be of the same nature : and where 

it is confessed that the manor or vill has 

such a custom, it is no plea to. say, that the 

Is^d in question has no such custom, with- 

out shewing some special matter, as that 

, these lands are of another nature than the 

gross of the lands there, for the custom is 

general. 9S Ass. pL 12. Bro. Custom^ 66. 

In a nuper obiit for a moiety of lands 

within the fee ot.S. within which fee, as 

the demandant alleged, all the lands, were 

departible, and had been departed time out 

of mind, the tenant would have pleaded. 
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that the • lands in demand were not de- Chap. V. 
partible, but the court refused to receive "^-^v-— ^ 
this issue, and drove him to plead either 
that the lands vfithin the fee of S. were not 
departible, or that the lands in demand were 
not within the fee : whereupon the tenant 
took issue on the custom, that the tenements 
within the fee were not departible. HiL 
16 Ed. 2. Fitzh. Prescription^ 53. 

Seeing, therefore, that an actual partition No prescrip- 
of the lands is not necessary to be proved, ^^^ f^**J*^ 
let us consider what will be the effect of a ^ j^^^. 
contrary usage shewn on the other side ; 
and firi whether any particular person can 
prescribe in a contrary course of descent 
And I take it, that a personal prescription, 
that a man and his ancestors, &c. have,Jtime 
out of mind, inherited socage lands in Kent^ 
by descent to the eldest son, can no more 
prevail against the common law of the 



* Yet in 2 Ed. 3. 12. 3 Ed. 3- 21. a. 9 Ed. 3. 14. b. 
& 4-2. b. & M. 10 H. 3. Prescription^ 64. such issue 
was received concerning lands out of Kent; indeed 
without debate, except in the first case. But in 5 Ed. 
S. 64. concerning lands out of Kent^ it was doubted 
whether the actual partition of the very lands in ques- 
tion was traversable ; and so likewise in 3 Ed. 3. 38. And 
it is laid dovm generally in Co. Litt, 78. b.that of com- 
mon intendment, one part of a manor shall not be of 
an(»ther nature than the rest. 



62 What Lands in Kent are 

Book I. county, than in other shires a contrary 
^^ prescription by the younger sons, will make 

V. ante, 39. the lands descendible according to gavel- 
kind. 

If lands in gavelkind descend, and the 

eldest son has always entered claiming the 

whole, so that they never were departed, 

for that the younger brothers never put in 

their claim, but they now come to claim, 

V. Robert le it shall be no plea to say, that the eldest son 

case^ltfn. * ^^ always had the whole, absque hoc, that 

Hotel. 14 Ed. the younger brothers ever had anything, 

dorso Vex ^^^^^^ *^® usages which are so general, 

that lands of the nature of gavelkind are 
departible. Mich. 16 Ed. 2. Fitzh. Pre- 
scription^ 52. Lamb. Percmib. hi^. 
No usage in If a personal prescription cannot over- 
thrgeS^* throw the custom, what then will be the 
custom of force of a contrary usage in any whole town 
gavelkind. ^ village withiu this county, (especially if 

it be not an upland town but a borough) 
whose socage lands may have always been 
inherited by the eldest son, and the descent 
in gavelkind never practised there? Mr. 
LambardiH* holds, that a city, town, ot 
borough, can no more be exempted for the 
only default of putting this custom in ure, 
than the eldest son in the case before may 
prescribe against his younger brethren : 
and this he says, was in his time the resolute 
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and settled opinion, not only of the best Chap. V. 

professors and practisers, but of the justices ^"'^^'^^ 
and judges of the law. 

I have confined the description of gavel- Of the effect 

kind lands in this county, to lands originaUy ation^of the 

of socage tenure, for a tenure of this kind tenure from 

newly or lately created, cannot entitle to K^g^*-*®^" 

•' •' ' vice to 8o- 

the benefit of the custom, which in the cage. 

nature of it must have continued time out 

of mind : and, therefore, if lands originally 

holden by military services come into the 

hands of the crown, and are afterwards 

granted out again to be holden in socage, ^^^f ti^'^^64 

this will not reduce them to the nature of 

gavelkind, but they will remain as before 

descendible to the eldest son only. Lamb. 

Peramb. Hi* Gouge and Woodwin, Mich. 

8 Geo. 2. B. R. 

And for the same reason the statute 12 
Car. 2. 24. which reduces all military 
tenures to iree and common socage, being 
made within tim6 of memory, cannot be 
said to make all the lands in Kent holden 
originaUy by knight-service, to be now divi- 
sible among the males generally, if the cus- 
tom of gavelkind never before attached 
upon them. Gouge and fFoodwin. 

Nor can gavelkind be created, or lands 
made partible at this day, after the manner 
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Book I. of this custom, in derogation of the common 
'~ " law, even by the king's express grant for 

that purpose ; and accordingly it is laid 
down, 37 H. 6. 27. a. and per Coke 1 RolFs 
Rep. 46. that the king cannot, by his letters 
patents, grant that lands shall be of the 
nature of borough engUsh^ and descendible 
to the youngest son. For customs receiv- 
ing their perfection from the continuance 
of time, come not within the compass of the 
king's prerogative. Cokeys Copyholderj 
sect. 31. 
Or from soc- Nor, on the other hand, will every alter- 

ISfK^er. a*^o" <>f ^^^ socage te^"'"® within time of 
vice. memory, take away or abrogate the cuistom : 

and therefore it has been adjudged in B. R. 

that if a man, seised of land of the nature 

of gavelkind, makes a gift in tail to hold of 

him by knight-service, this land shall be 

partible notwithstanding. 26 Hen. 8. 4. b. 

And by Mountague Ch. J. where land in 

Kent was holden in socage in gavelkind in 

the beginning, and now much of it is 

holden in knight-service, yet the custom of 

gavelkind remains ; for it runs with the 

land, and is by reason of the land. DaUs. 

12. 

Of the anci- Anciently, indeed, our kings exercised a 

ent power of prerogative of changing the customary de* 

ardibb^op^ scent together with the tenure j nor was 
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this a power inseparably incident to the Chap. V. 
crown, but sometimes delegated to others ; of Canter^ 
for King John^ in the Sd year of his reign, iury to 
granted to Hubert, archbishop of Canter^ 2Sl!f 
hury, << et successoribus suis imperpetuum, gavelkind 
** quod liceat eis terras, quas homines de ^^^' 
^*feodo ecclesise Cantuariensfs tenent in 
** gavelkind^ convertere in feodo militum. 
"£t quod idem episcopus et successores 
<< sui eandem in omnibus potestatem et li- 
'^ bertatem habeant in perpetuum in homi- 
** nes illos, qui terras easdem ita in feodo 
^^ militum conversas tenebunt, et in hae- 
'* redes eorum, quam ipse archiepiscopus 
** habet, et successores sui post eum habe- 
^ bunt, in alios milites de feodo ecclesiae 
*^ Cantuar. et in haeredes. Et homines illi et 
'^ hasredes eorum eandem et omnem liberta- 
'^ tern habeant in perpetuum, quam alii mili- 
" tes de feodo ecclesisB Cantuar. et haeredes 
<* eorum habent, &c." See the whole charter in 
Lamb. Peramb. 588. and Wilk. Saxon Laws. 
And such was accounted the effect of the 
alteration of the tenure under this licence, 
that the gavelkind lands, so converted into 
military fees, became from thenceforth de- 
scendible to the eldest son only, as appears 
by 55 H. 3. itin. Kane. rot. 61. in dorso. 
In a nuper obiit brought .by Alan de la BeC' Nuperobiii. 
launde against Walter de la Beclaunde his 
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Bar, that the 
lands were 
changed by 
thearch- 
bishop (of 
whom diey 
are holden) 
from gavel- 
kind into 
frank-fee, 
and there- 
fore the 
younger bro- 
ther not in- 
titled. 
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The deman- 
dant replies, 
that it could 
Bot be done 
without con- 
sent of the 
chapter. 



elder brother, for a moiety of the lands of 
their ancestor in Maydenstan^ &c. The 
tenant pleads, that the demandant ^^non 
*' debet inde propartem habere, quia dicit, 
<< qudd omnia prasdicta tenementa aliquo 
*^ tempore tenebantar in gavelykynde, sed 
" dicit quod quidam Hubertus filius Walteri 
** quondam archiepiscopus CanttuiriemiSj de 
" cujus feodo praedicta tenementa fue- 
" runt, et cui J. rex pater domini R. nunc, 
<< concessit per cartam suam, quod ipse et 
successores sui possent omnia tenementa 
de ipsis tenta in gavelykynde in liberum 
** feodum convertere, concessit cuidem 
** AlanOj avo ipsius Walteri^ unum jugum et 
<< decem acras terrae, cum pertinentiis, in 
Majfdenstanj viz. prsedictum messuagium 
et terram, &c. unde prasdictus Alamis 
^* petit propartem suam, tenendum sibi et 
" hasretUbus suis in Uberumfeodum^ per ser- 
vitium militare vicesimas partis feodo mi- 
litis, et per viginti octo solidos reddendos 
" per annum. 

'* £t prasdictus Alanus dicit, qudd pr»- 
^< dicta carta, quam praedictus archiepisco- 
^^ pus fecit prasdicto Akmo, avo praedicti 
Walteri^ sine asaensu capituli sui, non de- 
bet ei obesse, quia dicit quod consuetudo 
^* KancuB talis est, quod nuUus arcJuepis^ 
^< copus potest aliquam terram, quas tenetur 
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•* in gayelykynde, in liberum feodum con- Chap. V. 

** vertere, sine assensu prasdicti capituli ; ' * 

" et petit judicium si prasdicta carta ei de- 

" beat obesse, et quod consuetudo talis est The whole 

" ponit se super patriam. Ide6 fiat inde i^^^l^^ jje 

'^jurata. Postea* tottis comitatus record- done without 

** atur quod rex Johannes^ pater domini JR. ^*^*^^ ^ 

"nunc, concessit Huberto Waltero^ quon- 

" dam Archiepiscopo Canttcariensif et sue- 

" cessoribus suis, quod ipsi convertere pos- 

" sent terras de eis tentas in gavelykynde, in 

" liberum Jeodum, et quod ipse ArcMepis- 

** copits et sticcessores std semper t, irrequi-^ 

*' sito assensu et voluntate capituli ecclesice 

^^Christi CantuariensiSf pro voluntate sua 

** quandocunq; voluerunt, hucusq: hocjacere 

^Uonsueverunt. Ideo consideratum est 

"quod praE*dictU8 Walterus eat inde sine 

^^ (tie quoad praedictam terram, et praedictus Judgment 

« Almus nihil capiat, &c. Sed sit in mia. J^^^*« ^*^"- 

" &c/' 

And this power of the king and arch- 
bishop to change the descent is farther re- 
corded 21 Ed. 1. Itin. Kane. rqt. 53. 
"Totus comitatus quaesitus quibus modis 
"tenementa tenta in gavelykynde mutari 

* For the meaning of this expression, see post. 

t But see Aucheru Case, 3 Ed. % infra lib. t. c. 8. 

f2 
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Book I. « posaunt in liberum feodum, dicunt quod 
* ~ " " tantiini ex facto et concessione regum 

" AnglicB et archiepiscoporum Cantuarien- 
" siuniy &c. Itesid.post. pag. 69.*' 

But the charter of king John to the 
'; archbishop seems afterwards to have re- 
ceived a contrary construction ; for it is 
said by the court in 26 H. 8. 4. b. that there 
is certain land holden of the archbishop of 
Canterbury by knight-service, which is ga- 
velkind departible among the males. 

As to the power of the crown in this 
particular, there is a notable record in Mich. 
9 Ed. % C.B. Rot. 240. wherein it is admitted, 
that the king may change the descent of 
gavelkind lands immediately holden of the 
crown ; but the controversy is, whether this 
prerogative extends to such lands as are 
holden of common persons. The whole 
record is very Jong, but there is something 
curious in it, that may excuse the insert- 
ing verbatim all that relates to the present 
purpose. 

l^uper ohiU. (*) Kami. Nuper obiit by Richard and 

WilUamy sons of Richard de Gatewyk, for 



(*) This suit was commenced in iiin. Kane. 6 Ed. 2. 
and is rot. 80. of that tViV, and was from thenc^ ad- 
journed into C. B. (as I aup^se) propter diffkukatem. 
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their reasonable parts of the inheritance of Chap. V. 
their father in Esshe near Mepehcm, against ' 

Katharine^ Margaret, and Elizabeth de 
Gatewykf the daughters of John their elder 
brother. 

As to the purparty claimed by Richard, See this piurt 
the tenants, by their guardian, plead a re- ingg post, 
lease by him of his right when of the age ^^^ 2. c. 3. 
of fifteen, which is by verdict found to be 
good by the custom, and judgment is ac- 
cordingly given against him. 

" Et quoad propartem prasdicti WiUH, 
"&c. dicunt quod idem WiWtis nihil 
" exigere potest de prasdictis tenementis 
<' nomine propartis, &c. Dicunt enim quod 
'* tres acrae terrae de prasdictis tenementis 
"fuerunt perquisitum prasdicti Johannis 
"patris sui, tenendum sibi et ha&redibus 
«< suis ; absq. hoc quod praedictis Ricardus 
^^obiisset inde seisitus, &c. Et hoc paratae 
" sunt verificare,'* &c. 

" Et quoad residuum omnium aliorum Plea that the 
« tenenientorum, dicunt quod tenementa £- 1"*^ 
" ilia sunt Uberum feodum, et tenentur per changed into 
"servitium militare, et non de tenurd de J^^^fby^^e 
" gavelykynde. Dicunt enim qu6d tene- grant of the 
^' menta ilia dudum fuerunt in seisina.cu- ^i^'^^g^^^'thg 
"jusdam WilVi de Faukeham, qui. ilia king, and 
" tenuit immediate de quadum Mabilla de therefore to 

* . descend to 

" Torpelf quae quidem Mabilla per cartam the eldest 

y 3 son. 
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Book L « suatn concessit et confirmavit ipsi WilCo 

" et haeredibus suis, pro homagio et servitio 

suo, omnes terras suas quas habuit in villa 

ipsius Mabilke de Esshe cum omnibus 

pertinentiis suis, habendum et tenendum 

" eidem WilPo et haeredibus suis de ipsa 

^^ Mabilld et haeredibus suis imperpetuum, 

** per liberum servitium quart© partis feodi 

" unius militis, etpervigintietseptemsolidos 

\^ ipsi Mabilke et haeredibus suis annuatim 

" reddendos, &c. pro omni servitio consue- 

*' tudine et demanda, quae ad ipsam Mabil- 

^< lam vel haeredes suos aiiquo modo perti- 

" nere possent, &c. Dicunt etiam quod 

" dominus H. rex avus domini R. nunc per 

<< cartam suam, praedictam cartam pras- 

'< dictae MabiUce recitans, iflam gratam et 

«* ratam habens, ea praedicto WilFo de 

'* Faukeham et haeredibus suis concessit, et 

'* pro ipso rege et haeredibus suis sigUlo suo 

** confirmavit : et proferunt hie tarn pras- 

" dictam cartam praedictae MaWIce quam 

praedictam cartam domini JEf. R. quae 

praedictam concessionem testantur in 

" formi praedicta, &c. Qui quidem WiWus 

" de Faukeham tenementa praedicta extunc 

<< tenuit libere, per homagium et servitium 

" militare et liberum servitium, sicut prae- 

*' dictum est, et inde obiit seisitus, cui sue* 

<< cessit in iisdem quidam Galfridus ut fiiius 
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** ejus et haeres, qui ilia similiter tenuit per Chap. V. 

"servitium militare. Qui quidemGa^^ 

** dus de tenementis illis feoffiivit prasdic- 

^< turn Michardum de Gatewyk^ patrem pr®- 

" dictorum Richardi filii Richardi et Wiin^ 

^^ et avum ipsarum Katharince et aliarum, 

" tenendum sibi et hasredibus suis imper- 

'^ petuum de capitalibus dominis feodi, &c. 

^ per servitia quas ad ilia tenementa perti- 

<< nent. Qui quidem Rkhardus toto tern- 

*' pore suo tenementa ilia tenuit per servi- 

^< tium militare, et inde obiit seisitus ut de 

^' libero feodo ; cui successit in eisdem prae- 

^' dictus Johannes de Gatewyk^ pater ipsa- 

^^ xum Katharince et aliarum, qui ilia similiter 

<' tenuit per servitium militare, et inde 

<< obiit seisitus ut de libero feodo» &c« unde 

"petunt judicium, &c. 

^* Et idem WilPuSf quoad praedictas tres 
^* acras terras, quas praedicta Katharina et 
''alias asserunt praedictum Johannem pa- 
'' trem suum perquisivisse, dicit quod terra 
<' illa.nonfuitperquisitum prasdicti JoAamii^, 
^ immd jus pra^dicti Ricliardi patris, &c. 
" et avi, &c. qui inde obiit seisitus, &Cr, et 
" hoc peti quod inquiratur per patriam, et 
'* prasdicta Katharina et aliae similiter. 

" Et idem WWw^ quoad hoc quod prae- 
♦* dicta Katharina et aliae nituntur probare 
" praedicta tenementa esse liberum feodum, 
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" virtute prsedictae cartae domini regis, dicit 
** quoad quatuor viginti acras terrae, qua- 
" tuor acras bosci, et ^ra&dictum redditum, 
" acetiam tertiam partem unius messuagii 
de prsedictis tenementis, quod non conti- 
nentur in eadam carta, et hoc petit quod 
inquiratur per patriam, et Katharina et 
" aliae similiter. 
" Et idem WtlVuSj quoad residuum om- 
nium praedictorum tenementorum quae in 
prasdicta carta regis continentur, dicit 
qudd carta ilia ei obstare non debet, nee 
virtute ejusdem cartas natura praedicto- 
rum tenementorum, quae ante confectio- 
nem praedictas cartas et tempore confeo 
tionis ejusdem fuerunt de tenurd de 
gavelykynde, permutari potuit seu de- 
" buit ; dicit enim quod, secundum consue- 
" ttedinem comitatus Kanciae, nullus potest de 
tenementis qtue sunt de tenurd de gaioely- 
Jcynde facere liberum feodum^ nisi tantum 
** donUnusrea^etarcfiiepiscopusCantuariensiSf 

" et hoc solummoda de tenementis qv4B de 
*• ipsis rege et archiepiscopo tenentur in cajite 
immediate : et dicit qu6d praedicta MabiUa 
de Torpelj de qud praedictus WilFus de 
" i^at/Are^m tenementa ilia tenuit, illatenuit 
** ulterius de quodam Rogero deMonvlye^ et 
" idem Rogerus ilia tenuit de Huberto de 
" Burgh-tvixic comite Kanciee, et idem comes 
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" ilia tenuit de praedicto Henrico rege, &c» 
^'et dicit quod ipse paratua est verificare 
^* secundum consuetudinem praedictam. 

<^ Et Katharina et alise dicunt quod con- 

'< suetudo non est talis in partibus illis, qua- 

^' lem prasdictus fVilFus illam esse asserit ; 

*^ dicunt enim quod dondnus rexj per cartam 

" suamj potest facere liberum feodum de iene- 

" mentis qiuje sunt de tenurd degavelykyndCj 

" tarn de ilUs quw tenentur de ipso rege medi^ 

" ati *, quam de illis qtice tenentur de ipso im- 

" mediate : et hoc paratas sunt verificare, &c. 

*^ Et super hoc dies datus eis de audiendo 

'^ judicio suo hie, &c. a die pascae in xv 

^^ dies, utrum verificatio ilia contra tenorem 

^' cartas prasdictas admittenda sit Et quoad 

*^ omnes alios articulos praedictos unde par- 

" tes praedictas posuerunt se in juratam pa- 

"triae, praeceptum est vicecomiti quod ve- 

" nire faciat, &c. Postea, &c. Juratores 

^ de consensu partium electi venerunt, et 

*^ dicunt super sacramentum suum, &c. 

** quod Richardus de Gatewyk^ pater pra> 
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* Henricus Pratt dat regi 2 paliredos pro habenda 
oonfirmatione dom. regis de 4 jugatis et 5 acris terrae 
in villa de Bradhome in gavelkynd, ad tenendum de 
cstero in dimidio feodi militis, sicut charta Baldmifd 
de Betun comitis Albemarle testatur. Fin. Reg. Jo- 
haonisy Memb. 8. Lamb. Peramb. Hi* 
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" dicti fVilTi^ non obiit seisitus de prasdictis 
" tribus acris terrae propartem ipsius WilPi 
contingentibus. Dicunt etiam quod 
praedictae 24 acres terrae, 4 acrae bosci, 
« SO solidati redditus, et tertia pars unius 
<< messuagii continentur in praedicta carta 
" domini regis, exceptis xv acris terrae de 
*< iisdem quae non continentur in eadem 
carta, ed quod post confectionem prae. 
dictae cartae illae quindecim acrae terras 
perquisitae fuerunt. Ideo consideratum 
est, &c. quod praedictus WiWtiSy quoad 
** quinq. acras terrae propartem suam con^ 
'^ tingentes de praedictis xv acris terrae quae 
non continentur in praedicta carta, recu- 
peret seisinam suam et damna sua, &c« 
Et idem WilPtLS quoad residuum, &c. in 
« mia, &c. 

<< £t quoad praedicta tenementa in prae- 
'< dicta carta domini regis contenta, dies da* 
<* tus est de audiendo judicio suo in octabis 

*• Sanctae Trin. &c. Postea venerunt tam 
" praedicti Richardus et WilFus quam prae- 
<< dicta Katharina et aliae, &c. 

<< Et praedicta Katharina et aliae, ad ma- 
jorem et pleniorem evidentiam et declara- 
tionem rationis suae praeallegatae, viz. 
qudd dominus rex potest facere liberum 
" feodum de tenementis, quae sunt de tenu- 
" ra de gavelykynde, de aliis quara de illis 



(( 



(( 



« 



« 



«.< 



(C 



of the Nature qf Gavelkind. 75 

"quas tenentur de ipso rege immediate, Chap. y. 
" proferunt hie breve domini regis in haec "^ ~^ '' 
" verba. 

^^ EdwarduSf Dei gratii, &c. Justiciariis The king 
" suis de Banco salutem. Cum Richardus ^^ *<> ^^ 
" de Gatewyk et WtWus de Gatewyk impla- ibm Aem^of 
"citent coram vobis in eodem Banco Wspreroga- 
" Katherinam de Gatewyk^ Marg. et EUz. ch^^ the 
*<sorores ejusdem Katherince^ de duabus tenure and 
"partibus unius messuagii, &c. (reciting ^^^^^l 
" the premises in question) in Esshe juxta ^cU. 
^^ Mepeham^ in quo quidem placito idem 
^ Bichardus et JVilPus placitando clamant 
** praedictas duas partes, &c. esse jus et ra- 
''tionabilem partem suam, quae eos con- 
'Uingit de hsereditate, quae fuit Bicfiardi 
'< de Gatewyky patris ipsorum Bichardi et 
^* Wiin^ et avi earundem Kath. Marg. et 
^* EUz. cujus haeredes ipsi sunt, pro eo 
^* qu6d ilia tenementa sunt de tenura de 
<< gavelykynde partibilia inter omnes haere- 
*^ des et participes hujusmodi haereditatum 
'< in com. Kane, ac praedictae Kath. Marga^ 
^* reta et EUz. in eodem placito coram vo- 
'^bis respondendo, aUegaveruht quod nos 
" htffusmodi tenementa in feodum miUtare et 
*' serjantiam mutare possimus ex regia potes- 
" tote, et quod antecessores nostri sic fecerunt 
**pro eorum libito voluntatis^ et caitam do- 
** mini H. quondam regis Angtice avi nostri 
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Book L " coram vobis exhibuerunt, per <quam asse- 
" runt dictum avum nostrum tenementa 
" pra&dicta in feodum militare mutasse et 
" confirmasse ; et quia Celebris memoriae 
*« dominus JE. quondam rex AngUce pater 
noster, quarto die Maii, anno regni sui 
quarto, Johanni de Cobeham omnes terras 
" et tenementa sua, quae in gavelikynd 
" tenebantur in com. . Kane, in servitium 
" militare mutavit, sicut per inspectionem 
<« rotulorum cancellariae ipsius patris nostri 
"nobis constat, Nos^ considerantes qiwd 
" transmutatio ilia ex causis evidentibus et 
" pro commodo regni nostri necessario facta 
fuitj transcriptum cartas illius juxta in- 
spectionem rotulorum prsdictorum vobis 
mittimus prsesentibus interclusum, ut illo 
•* inspecto in diqto negotio inter praefatum 
** Richardum et WiWum^ . et Kath. Marg. 
" et Eliz. pro nostro et regni nostri honore 
" et commodo, salv& semper justitid inof- 
" fensa, consultius procedere valeatis. T. 
" meipso apud Westm. xii die Junii anno n 
** nostri decimo. 

" Praedictum etiam transcriptum hie 
" missum inferiius irrotulatur in base verba. 
" EdwarduSj Dei gratis . rex Anglice, 
" dominus Hibemice, et dux Acquitanke, 
" arcbiepiscopis, episcopis, abbatibus, , pri- 
" oribus, comitibus, baronibus, justiciariis. 
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« vicecomitibusy '■ praspositis, ministris et chap. V. 

<^ omnibus ballivis et ifidelibus suis salutem. 

" Ad regiae celsitudinis potestatem pertinet 

^< et officiumy ut partium suarum leges et 

<* consuetudines, quas justas et utiles cen- 

^* set, ratas habeat, et observari faciat in- 

<^ concussas ; illas autem, quae regni robur 

<< quandoqiie diminuere potius, quam auge- 

" re aut conservare videntur, abolere con- 

<< venit, aut saltern in melius apud fideles 

^'suos et ben^ meritos de speciali gratii 

** commutare : . cumq. ex diutind consuetu- 

<< dine, quae in comitatu Kancice quoad di- 

" visionem et partitionem terrarum et tene- 

*' mentorum, quae in gavelikendam tenere 

" Solent, frequenter accident, ut terrae et 

^< tenementa, quae in quorundam manibus 

'< integra ad magnum regni subsidium, et 

^'ad victum multorum decenter sufficere 

^^ sdent, in tot partes et pacticulas inter 

'* cohaeredes postmodtim distracta sunt et 

*^ divisa, ut eorum nuUi pars sua saltem.suf- 

** ficere possit ad victum : Nos : obsequium 

^' laudabile dilecti et fidelis nostri Johannis 

^* de Ck)befumiy quod nobis gratanter exhi- 

'^buit^ gratii speciali et honore prosequi 

*^ volentes, concedimus eidem et praecipi- 

"mus pro nobis et haeredibus nostris ut 

^* omnes terrae et tenementa sua, quae ad 

« gavelykendam in feodo tenet et habet in 
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Book L « comitatu praedicto, ad primogenitum 
** suum vel alium hseredem suum propin- 
" quiorem post ipsum, sicut et ilia quas 
per serjantiam tenet vel per servitium 
militare, integre et absque partitione inter 
'< alios inde faciendd descendant, et eidem 
et ejus hseredibus sub eadem lege, salvis 
in omnibus capitalibus dominis suis ser- 
<< vitiis et consuetudinibus, aliisque rebus 
omnibus, quae ad eos de dictis tenemen- 
tis pertinere solent, imperpetuum rema- 
neant; prsesertim ci^m in nullius prae- 
" judicium cedere videatur, si circa terras 
<< et possessiones, quas aliis extraneis licen- 
« ter concedere posset, ad ejus instantiam 
<< et consensum successionis suae modum 
" convnutemus. Quaite volumus et firmiter 
praecipimus pro nobis ethaeredibus nostris, 
qudd omnes terrae et tenementa, quas 
praedictus Johannes in Gavelykendam in 
*< feodo tenet et habet in comitatu praedicto, 
<< ad primogenitum suum vel alium hsere- 
" dem suum propinquiorem post ipsum, sicut 
** et ilia quae per seijantiam tenet vel per 
« servitium militare, integr6 absque parti- 
« tione inter alios inde fadendS descendant, 
•* et eidem et. ejus haeredibus sub eddem 
^< lege, salvis in omnibus capitalibus domi- 
^< nis suis servitiis et consuetudinibus, aliis- 
que rebus omnibus, quas ad eos de dictis 
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" tenementis pertinere solent, imperpetuum Chap. V. 

^' remaneant, sicut praedictum est. His ^ 

"testibus, venerabilibus patribus R. Can* 

" tuariensi archiepiscopo totius AngUce pri- 

" mate, W. Roffensi, et R. Bathon et Well. 

" episcopis, Waltero de Valencid avunculo 

" nostro, Rogero de^morttco mari, Fagano de 

" Cadurtes, Rogero de Clifford, Roberto de 

" TybocoCj Hugone filio Otonis, Waltero de 

" Helynriy Stephana de Penectster, Rogero 

" de Norxvode, et aliis. Datum per manum . 

"nostrum apud Westm. quarto die Maii 

*^ anno regni nostri quarto. 

" Unde eadem Katharina et alise dicunt 
" qudd ex tenore cartas prasdictas praedicto 
^^Johanni de Cobeham factas satis liquet, 
" qudd dominus rex, per cartam suam, po- 
" test facere liberum feodum de tenementis 
*< quae tenentur in gavelikendam de aliis, 
" qukm de illis quae de ipso rege tenentur 
'^ immediate ; quas quidem carta regis re- 
" cordum in se gerit, per quod nulla verifi- 
** catio patriae in contrarium virtutis et ef- 
^^fectus ejusdem est admittenda in hdc 
^' parte, et petunt judicium super praemissis, 
*^ &c. £t super hoc dies datus est eis de 
" audiendo judicio suo hie, &c.'* After- continu- 
wards continuances are entered for two ances. 
years more, but nothing further appears on 
the roll. However, it is plain, by the time 
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taken to consider of this matter, that the 
information given to the court by the king's 
writ did not satisfy their doubt. 

And the more modem resolutions do not 
acknowledge any prerogative subsisting in 
the crown to change the law and manner 
of gavelkind descents by altering the tenure, 
even as to such lands as are immediately 
holden of the king. 

Mr. Lombard says, that if lands of an^ 
cient socage-service come to the - crown, 
and be delivered out again to be holden 
either of the prince in captte, or by knight- 
service of any manor, they ought to de- 
scend according to the custom, notwith- 
standing the tenure be altered. Peramb. 

And this position is warranted by the 
opinion of the judges, in Dalis. 03. Where 
it << is agreed, by them all, that though 

< the custom of burgage land is in socage, 

* yet, if afterwards the lands come to a 

* tenure in chief, or by knight-service, 

< this changes not the custom ; which 

< always runs with the land, and not with 

< the tenure. As lands in gavelkind are 

* of socage-tenure, yet if they are changed 

< to knight-service the custom is not al- 
tered, but all the heirs shall inherit/^ 
And the same is the opinion of Hale, 
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Ch. J. in his Hist, of the Com. LaWy 6th edit. Chap, V. 
312, — Even in Kent if gavelkind lands es- ^^■•v— ^ 
cheat, or come to the crown by attainder, or 
dissolution of monasteries, and be granted to 
be holden by knight-service, or per baroniam, 
the customary descent is not changed (7), 
neither can it be but by act of parliament, 
for it is a custom fixed to the land. 

And accordingly we see, that those, who 
of late have been inclined to disgavel their 
lands, have applied to the legislature for that 
purpose. 

But though the change of the tenure be Of gavel- 
not a total extinguishment of the custom, !^"J* ^^h^da 
yet it is still another question, whether if of the crown, 
lands of this nature fall into the hands of 
the king, who is the sovereign lord of all 
lands, and who can himself hold by no 
tenure, or into the hands of the lord who 
holds over by knight-service, this may not 
cause a temporary suspension of the cus- 
tom, during the continuance of such unity 
of possession. 

And first let us see how gavelkind lands 
descend while in the hands of the crown. 

As to this, Mr. Lombard in his Peramb. 
411, makes a distinction, " That if lands 

ij) This was the decision of the court of Common 
Pleas, in the late case of Doe dem. Lushington v. the 
bishop of LandafF and oUiers, 2 New Rep. 508. 
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^Book I. « of the nature of gavelkind come into the 
" king's hands by purchase, or by escheat 
" as holden of the manor of A. which he 
<< purchased, after his death all his sons 
<* shall inherit and divide them. But if* 
«* they come to him by forfeiture for trea- 
»• son, or by gift in parliament, so that he 
is seised of them in jure coronce, then his 
eldest son only, which shall be king after 
" him, sliall enjoy them." 

The first part of this distinction is denied 
to be law by judge Twisden^ 1 Sid. 138. 
Raym. 77. and is founded merely on what 
is said by Serjeant Southcot in the case of 
WiUion and lord JBerkelet/y Plow. 234. b. 
that the king's purchase vests not in his 
body politic, but in his body natural ; and 
therefore if lands in gavelkind are given to 
the king and his heirs, and he dies, having 
two sons, they shall both inherit together. 

But there is no foundation in law for 
this opinion ; for whatever way the king 
attain the possession of lands, as if he pur- 
chase lands to him and his heirs, he is 
seised m jure corome, and if he purchase 

lands of the custom of gavelkind, and dies, 
having divers sons, the eldest only shall in- 
herit these lands. Co. Litt. 15. b. (Jc) 

(k) In the MSS, note of lord chief justice Hale^ 
upon the passage here referred to, it is stated^ that 
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Nor is it at all strange that the personal Chap. V. 
dignity of the king(/) should supersede this 
custom^ since it will cause the same change 
of the descent in lands at common-law ; 
for the eldest daughter or sister of a king 
shall inherit all his fee-simple lands ; as 
was the case of queen Mary. Co. Litt. 
15. b. 

And the dictum of Soutkcot is in the very 
case denied to be law by Anthony Browne^ 
justice, who holds, that if the king has two 
sons, and dies, each shall not have a moiety 
of his gavelkind lands, but the eldest son 
shall have the whole by prerogative. In- 
deed the same judge admits, that if gavel- 
kind land descends to the king and his 



purchases made before accession of the crown, or de- 
scents from collateral ancestors after accession of the 
* crown, vest in a natural capacity ; and that therefore, 
on the re-ademption of the crown by Edward 4., there 
was a special act to give to the king all the posses- 
sions of Hen. 6. And in the case of WUlion v. lord 
Berkley^ Plorjod. 223., it was determined, that land 
may be entailed on the body natural of the king, and 
that such land would be no part of the possessions of 
the crown. The distinctions with regard to the body 
politic and the body natural of the king, are very 
learnedly discussed in the interesting case of the dutchu 
Q^ Lancaster* PUyvod, 212. 

(0 Lands of which the king is seised in his corporate 
capacity, descend secundum jti& corona. 
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Book I. brother [which must be understood of a 
descent from a $ubject3 each of them shall 
take a moiety ; for if the king should take 
the whole he should do a wrong to the 
other, which his prerogative will not ex- 
tend to. PUm. 24/7. WilUon and lord 
Berkeley. 

Which agrees with the opinion of MoUe^ 
just. 35 H. 6. 28. a., that if lands in ga- 
velkind descend to the king and his bro- 
ther, the king shall be in the same 
condition as another person, and he and 
his brother shall inherit jointly. Wherein 
is to be noted the diversity between a de- 
scent from a subject to the king, and a de* 
scent together with the crown. 

But the possession of the crown of lands 
originally gavelkind, and a contrary course 
of descent by reason thereof, destroys not 
but only suspends the custom, and upon a 
separation by grant of the lands to a sub- 
ject, it immediately revives, and the lands 
are again partible among the males. Gouge 
and Woodwin^ Mich. SGeo.2. B.R. 2 Sid. 
83. 1 Sid. 138., by Tmsden, just, in the 
case of Wiseman and Cotton : and by the 
opinion of sir Anih. Browne^ just. Lamb. 
Peramb. 4^. And the authorities before, 
p. 81. 
How gavel- In the next place, it is to be considered 

kind lands 
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how gavelkind lands escheating, or granted Chap. V. 
by the tenant to the lord, holding over will descend 
by knight-service, will descend while in his in the hamb 
hands. ^^ *^ ^^'^• 

The custumal of Kent mentions, that if 
any tenement by death or cessavit escheat to 
the lord, who holds over by knight-service, 
or be hy the tenant granted to him, it shall 
not be partible among the heirs males of 
the lord. And this is followed by Mr. 
Somner, 144. 149* Indeed Mr. Lamb^ 
f. 4-1 *, very properly doubts concerning it, 
as not knowing whether it be verified by 
experience. 

Yet it seems certain that the custom was 
anciently thus understood ; for in 21 Ed. 1. 
itin. Kane. rot. 53. Berewicke roll, upon 
an issue whether lands were gavelkind or 
not, it is recorded, that, * " Totus comta^ 
tus qusesitus quibus modis tenementa, 
tenta in gavelekynde, mutari possunt in 
liberum feodum, dicunt quod tantum ex 
"facto et concessione regum AngUce et 
" archiepiscoporum Cantuariensiunif et si- 
^ militer quando ut escheata revertuntur 
" ad dominos feodorum, quorum tenemen- 
" ta, ad quae dominia hujusmodi tenemen- 

* For the meaning of this expression, see post, 
Kb. 2. C.7: 
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Book i:^ " torum tentonim in gavelekynde perti- 
" nent, sunt liberum feodum ; et similiter 
<f quando redduntur in manus hujusmodi 
" dominorum prae nimio onere servitiorum 
'< sine spe ipsa rehabendi ; sed dicunt quod 
" si forte prasdicti domini hujusmodi tene- 
^^ mentorum retrodederint eis, qui ilia prius 
•* reddiderunt, quoquo modo, tenementa 
*< ilia revertuntur ad pristinam consuetudi* 
" nem, et fiunt gavelekynde, prout ante 
** redditionem extiterunt, sed bene licet 
^< dominis tenentes suos exonerare de ser- 
^< vitiis inde debitis, et nihilominus tene- 
" menta praedicta remanent partibilia, per 
" consuetudinem de gavelekynde^** And 
judgment was given accordingly. And the 
same record maybe found in Hit. Q6Ed. 1. 
rot. 21. B. jB., whither it was removed in 
order to execution. 

It is likewise mentioned in Goldsb. 106., 
to be said in an ancient book of 4 Ed. 2. 
in a nuper obiity that if lands, which have 
been deparlible and departed, come into 
the lord's hands by escheat, they shall not * 
be departible in his hands, vel in manibus 
alicujus alius perquisitoris non possunt par- 
tiri; and^ it is there said that such likewise 
was the opinion of Bromley^ lord chan* 
cellor. 
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But the strength of the later authorities Chap. V. 
is to the contrary. 

It is said by the court 14 H. 4. 9* b. that 
if gavelkind lands come into the hands 
of Uie lord, the custom is no^extinct, as if 
the lord of the lands in gavelkind purchase, 
&c. his heirs males shall inherit by the 
custom. And Brooke in his abridgment 
of this case, title Custom^ 19m ^i^d JEstifi- 
gmkmentj 14«, says, that unity of posses- 
sion is not an extinguishment of the custom 
of gavelkind, borough-english, or to be en- 
dowed of the whole, et hujusmodi which 
run with the land. 

11 H. 7. 25. b. it is said by Wood, 
that if the lord purchases land holden in 
gavelkind, both sons of the lord shall in- 
herit, as well as if it had remained, in pos- 
session of the tenant ; for that gavelkind 
arises (estsurdant) on the land only. 

Unity of possession in the lord will not 
hurt the customs of gofvelkind or borough- 
engUsh, because of the generality of them, 
they extending themselves throughout the 
whole country. Keilw. 80. 

It is holden by Brown and Hale, justices, 
Dalis. 1@., that if lands in ancient demesne 
are partible among the heirs males, and the 
lord purchases these lands, his heirs males . 

G 4 
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Book I. shall inherit together, and yet in his hands 
the land is frank-fee. 
In the case of Wiseman and Cotton^ 1 Sid. 
138., one of the counsel asserts, that if 
gavelkind lanis are holden of a seigniory, 
which holds in knight-service, and after- 
wards they escheat, the gavelkind custom 
is destroyed ; and of this opinion is Wind- 
haniy just, in the same case, 1 Keb. 505. 
which is denied by Twisden^ just. 1 Sid, 
138. who, as is there said, was well versed 
in the laws of his own country. 

In this last case, it is not expressly denied 
by Twisden that the custom is suspended, 
but only that it is destroyed : indeed the 
re^t of the later authorities are very strong, 
otherwise there might be some colour to 
say that these lands, being become, by the 
, unity of possession, parcel of the manor so 
holden by knight-service, should partake of 
the general nature of the whole, and pass 
wmMbe rest to the eldest son, rather than 
that the manor should be dismembered by 
a different descent of the demesnes ; ac- 
cording to the rule, transeunt cum Universi" 
tatey qtue per se non transeunt. (wi) 



(m) In the treatise on copyholds, by Mr. Watkins, 
vol. ii. p. 67. a doubt is intimated whether, if the lord 
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It may not be improper to consider in the Chap. V. 
next place, by what other means the cus- 
tom of gavelkind may be altered, and the 
lands made of the nature of those descend- 
ible according to the course of the common 
law. 



purchase a copyhold within his manor or borough, 
where the custom runs with the land, the descent will 
remain as before. It is observed that '* the conse- 
quence of this might eventually be curious. Suppose 
the manor to descend to the heir at common law, and 
the purchased lands to the younger son, and the lord 
die ; now the manor would go to one person, and the 
freehold of the purchased lands to another ; and so the 
demisable quality of the lands would for ever be gone, 
as the lord could not grant the lands to another person 
to be held of himself by copy, and the younger son is 
not lord of the manor to grant. But if the manor and 
such purchased lands had gone together, the lands 
might have been granted by copy, after the purchase." 
This, however, does not appear to be a sufficient 
ground for raising a doubt upon the point ; a contrary 
decision would be incompatible with the principle upon ^ 
which it is held, that the custom will revive in lands 
fidling into the hands of the king and afterwards 
granted to a subject, and will remain in copyhold se- 
cured from the manor by a grant in fee by the lord 
to a stranger ; and the demisable quality of any copy- 
hold lands will be destroyed, not only by a lease, or 
other common law assurance, made by the lord, but 
also by acts in law^ as by assignment on a writ of dower 
or extent upon a statute or recognizance. 
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Dav. 36. 
Fine or reco- 
very changes 
not the na* 
ture of gavel- 
kind lands. 
Whether an- 
cient de- 
mesne lands 
partible re- 
main so, 
when frank- 
fee. 



1. The custom of gavelkind is not chan- 
ged though a fine or recovery be had of the 
same at common law ; for it is a custom by 
reason of the land, and therefore runs 
always with the land. Finch* % Law 15. 

But otherwise, says the same book, it is 
of lands in ancient demesne partible among 
the males, for there the custom runs not 
with the lands simply, but by reason of the 
ancient demesne; and therefore, because 
the nature of the land is changed, by fine or 
recovery, from ancient demesne to *land 
at common law, ^the custom of parting it 
among the males is gone. 

But it seems this author is mistaken in the 
latter part : for in Dyer^ p. 72. cited in the 
margin of that book, it is said to be the bet- 
ter opinion, that if the lands in ancient de- 
mesne, which are departible among the 
heirs males, are aliened by a fine at common 
law, the course of the inheritance shall not 
be changed, nor the lands made descendible 
to the heir at common law. 

And the case is more fully reported in 
Dalis. 12. where Hale and Brown^ justices. 



* It is rendered frank-fee till the fine or recovery 
is reversed by the lord in a writ of disceit. 8 Ed. 4. 6. 
Bro. Fine, 36. 47. 101. 
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hold, that if there be a custom within an- Chap. V. 
cient demesne, that the lands there shall be 
parted among the heirs males, though the 
tenant levies a fine of his land, or suffers a 
recovery at common law, yet the lands are 
departible as before; for this custom runs 
with the land, and is not in respect of the 
seigniory which is ancient demesne ; for if 
the lord purchases these lands, his heirs 
males shall inherit together, and yet the 
land in his hands is frank-fee* But Mon^ 
tagucy Ch. J. e contra ; for this is not like 
the custom of gavelkind, which is annexed 
to the land, and is by reason of the land ; 
but, in ancient demesne, the custom is an- 
nexed to (Jtrenche al) the land by reason of 
ancient demesne, and therefore, when the 
lands become frank-fee, they shall not be 
departible, for the nature of ancient de- 
mesne being changed, the cvistom is also 
changed. 

The opinion of Hale and Brotm in the 
foregoing case is agreeable to what is laid 
down 49 JEd. 3. 8. a. by Kirton (a name 
abridged, as I take it, for Kyrketon^ a judge 
of C. B. at that time) concerning lands in 
ancient demesne, descendible by ^e custom 
of the manor to the youngest son ; in which 
case, says he, if the lord of the manor re- 
leases to the tenant all his right, sp that he 
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destroyed by 
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from the 
manor. 



No act of 
the tenant 
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manner of 
descent of* 
gavelkind 
-lands. 



has lost his seigniory, or if he confirms to 
hold of him by lesser services, the nature of 
the tenancy is not changed, having regard 
to the inheritance of the tenancy against 
the heir, for the youngest son shall have 
the land as he would have had before, and 
not the elder ; nevertheless as against the 
lord who released, having regard to his 
seigniory, the tenancy is changed. 

But, in questions of this kind, the custom 
of the place is greatly to be regarded, for 
the general intendment of law may be con- 
ti*ouled by a usage to the contrary. 

2. If copyhold lands, by tlie custom of 
the manor, be of the nature of borotigh- 
engUsh or gavelkind^ and the lord severs a 
copyhold from the manor, by granting the 
inheritance thereof to a stranger in fee, or 
or by making a lease for years of such co- 
pyhold by indenture, yet the customs of 
gavelkind or horot^h^ngUsh^ and all other 
customs which run with the land, remain 
notwithstanding the severance. 4 Rep. 25. 
a. in Murrel and Smithes case. 2 Leon. 
208. Beak and Langley. 

3. Lastly, the owner of lands cannot by 
his grant change the course of the descent : 
for if a man, seised of lands in gavelkind, 
give or devise them to his eldest heirs, 
he cannot thereby'alter the customary in- 
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heritance ; but the law, ut res Thagis va^ Chap. V. 
fefl/, rejects the adjective eldest. Co. Litt. ' 

27. (n) 

And the same law is of borotigh-engUsh : Nor of bo- 
for a person after 97 H. 8. made a feoff- £^hf "^"^^ 
ment of borough-english lands, to the use ' 
of himself and the heirs males of his body 
secundum cwrsvm communis legis^ and after- 
wards died seised ) and it was the opinion 
of the whole Board at Serjeant^ s Inn^ that 
the youngest son should have them by de- 
scent, notwithstanding the words before- 
mentioned. Dyer 179. b. (0) 

Upon the whole it may be concluded^ Nothing can 
that the nature of iravelkind land cannot be extinguish 

x- 1 1 J ^i_ ^ ^- ^hc custom 

entirely changed^ nor the custom extm- of gavelkind 
guished beyond a possibility of revivor,, but an act of 
neither by alteration of the tenure, nor by ^^ '*"^" ' 
unity of possession of the lord, or of the 
the king, nor by fine or recovery, or other 
act of the party, nor indeed by any ordinary 
means, but by act of parliament only. 



(n) In the case as put by the learned author, the 
question of descent or purchase might be raised; the 
proposition in Co. Litt. is, a gift or devise to anotlier 
and his eldest heirs, which appears to be a more accu- 
rate elucidation of the rule. 
(0) Jenk. Rep. 220. 
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Book J. • Which naturally leads me to consider the 

' " statutes made for disgavelling lands in KenU 

and the effects of them. 

The disga- The several statutes made for this purpose 

veiling sta- are 31 H. 8. 3. and six private acts, not 

tutes ftiid ef- 

fecuofthem. printed in the statute books, one in 11 H* 7* 

for disgavelling the lands of sir Richard 
Guldefard ; another 15 H. 8. for the lands 
of sir Hen. Wyat only ; another 2 ef 3 Ed. 6. 
another 1 Eliz. and another in the 8th year 
of the same reign, and the last in 21 Jac. 1. 
The words mademse of by the statute 
31 H. 8. 3. are, that all manors, lands, tene- 
ments, woods, pastures, rents, services, re- 
versions and remainders, advowsons, and 
all other hereditaments whatsoever, lying 
and being within the county of KenU of 
. which the persons mentioned in the act 
were at that time seised, which then were 
of the tenure and nature of gavelkind, and 
before that time had been departed or de- 
partible between the heirs males, by the 
custom of gavelkind, should from thence- 
forth be clearly changed from the said cus- 
tom, tenure, and nature of gavelkind, and 
should from that time in no wise be de- 
parted or departible by the said custom of 
gavelkind between the heirs males, but 
should remain, revert, abide, descend, 
come, or be after and according as lands, 
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tenements, ^c. do or may descend, remain, Cimp. V. 
&c. according to the common law of this ' 

realm, and as other manors, lands and tene- 
ments being in the said county of Kent, 
which never were held by service of socage, 
but then were, and always had been holden 
by knight-service, do descend, S^c, and, in 
hke manner, to descend and be descendible, 
remain, revert, come, and be inheritable 
to the heir or heirs, after and according to 
the said common laws, S^c. And that all 
and singular the said lands, tenements, he- 
reditameots, Sfc* should from thenceforth be 
accepted, taken, inherited, deemed, and 
judged to be like as lands, tenements, S^. 
at the Common law, S^c. and in such man- 
ner and form, as if the same lands, tene* 
ments, Sfc. had never been of the said 
nature of gavelkind ; any usage or custom 
in the said county to the contrary notwith- 
standing. 

And in the statute of Ed. 6. there is a i Sid. 1S5. 
clause, that the lands should be disgavelled, 
and should from thenceforth be, to all in- 
tents, constructions, and purposes whatso- 
ever, as lands at common law, as if they had 
never been of the nature of gavelkind, and 
that they should descend as lands at com- 
mon law, any custom to the contrary not- 
withstanding. 



96 What Lands in Kent are 

Book I. The words of these statutes are very 

general to make the lands as if they had 
never been of the nature of gavelkind, but 
the construction is more restrained. 

In an ejectment for lands in Kent a ques- 
tion arose, whether lands which had been 
gavelkind, but were by 2 & 3 JEd. 6. dis- 
gavelled, and made descendible according 
to the course of the common law, did not- 
withstanding remain deviseable by will ac- 
cording to the custom of Kent as to 
gavelkind : and the court, after two argu- 
ments, adjudged that the statutes of dis- 
gavelling only took away the partibility, 
and not the other qualities or customs ap- 
pertaining to lands in Kent of the nature of 
gavelkind ; for that they are merely colla- 
teral to the nature of gavelkind (though 
Wyndhani^ just., thought them parts of the 
custom of gavelkind) : and the last clausei 
that the lands, shall descend according to 
the common-law, shall qualify the generality 
of the precedent words ; and though such 
custom were to be taken to be parcel of and 
comprehended under gavelkind, yet it was 
not the design of either of these acts to 
- divest these lands of any of their former 
privileges, not expressly altered by the letter 
of these laws ; for else instead of a benefit, 
which the acts intended, (they being made 

3 ' 
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<^n the petition of the persons therein men- Chap. V. 
tioned) the owners of gavelkind lands would 
suffer a great prejudice, by the loss of their 
former privileges, as in the case of forfeiture 
for felony and the like. Hil. 13 Car. II. 
5. R. Rot. 4/76. Wiseman and Cotton. 
Hard. 325. 1 Sid. 135. Rat/m. 59. 76. 
1 Lev. 79* And the same opinion had 
been before declared, obiter^ by Glynne 
Ch. J. concerning the statute 31 H. 8.- 
3., that it extends to no other custom of 
the land, save that of the descent, in the 
case of Brown and Brookes j l659f accord- 
ing to a MS. note which I have seen of that 
case, written in the hand of Pemberton^ af^ 
terwards Ch. J. 

It may be a proper caution to the reader, 
that all these disgavelling statutes being 
particular acts, the courts of law cannot 
take judicial notice of them ; but if any 
use is proposed to be made of them, an at- 
tested copy, examined with the record, 
ought to be given in evidence. Indeed 
the statute 31 H. 8. c. 3. being printed in 
the statute book by the king's printer, ac- 
cording to the modern practice, credit will V* ^alk. 566. 
be given to it, and it may be read in evi- 
dence to a jury as a true copy, (p) 

{p) This statute is in its nature private, and does 

H 
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Book L This may suffice to shew what lands in 

general are of the nature of gavelkind. 
Remamder It is further to be observed, that a re- 

liiSr^*''"''^ mainder, being but the residue of the estate 

in the land, shall descend in the same man- 
ner as the lands in possession. As if the 
ancestor die seised of the reversion or re- 
mainder in fee or fee-tail, expectant on an 
estate for life or in tail, this shall be divided 
among all the heirs males; and such re- 
mainder of borough-english lands shall 

descend to the youngest son. 26 H. 8. 4. 
b. Bro. Custom, 1 Lamb. Peramb. 548. 

Di/er, 128. %fe, 410. (q) 
Use. xhe use also of gavelkind land shall fol- 

low the nature of the land out of which it 
issues, and be partible among all the males, 
it not being a thing newly created, but the 
ancient use. (r) And in borough-english 



not contain a declaration that it shall be deemed pub- 
lic. The statute book, printed by the king's printer, 
has been received in evidence of some private acts, 
as the Bedford Level act, and the act relating to the 
College of Physicians; but the general rule is to 
require private acts to be proved by copies examined 
with the parliamentary rolls. 

(q) A reversion descends in the same manner. Co. 
Litt. 23. a. 

(r) By the statute^//. 8. c, 10. 7 , the use and the 
land, or more correctly the possession, are consolidated. 
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theuse shall descend tothe youngest son; fo* Chap. V, 

even before the statute 27 H. 8. the chan- 

cellor, in case of a use of gavelkind or bo* 

rough-english, judged by imitation of the 

rules of the common-law, and the nature 

and quality of the land. 14 H. 8. 6. a. 

26 H. 8. 4. b. 2 RolVs Abr^ 780. 27 H. 8. 

9. 21 Ed. 4. 24. K 5 Ed. 4. 7. b. Bro. 

Feoffment aV Uses, S2. 1 Rep. 18. 10Lfl.Cb. 

Litt. 23. a. And the same it is at present 

of a trust, (s) 

If a fair or market be holden on gavel- Profits of a 
kind land, such profits thereof as arise from, ^"' ^ 
or by reason of, the soil shall descend in 
the same manner as the land would descend 
by the custom : but such as are independ- 
ent of the soil shall go to the eldest son 
only ; as may be inferred from what is laid 
down by the court, Moor, As^4s. in the case 
of Heddey and WeUhouse, that if the king 
grants a fair or market with toll certain to a 
man and his heirs, to be holden within 
land which is borough-english, and the 
grantee dies, the heir at common law shall 
have the fair or market with the toll, but 



(s) See accordingly in Fafvocet v. Lo^theTf 2 Ves, 
SOf., and Jones v. Reasbiey 22 Vin. lS5.pl. 7. 
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the younger son shall have the pickage 
and stallage as incident to the soil. And 
the same thing was affirmed oUter by Bunf 
Ch. Baron^ in the case of Rebow and JSicAr- 
erton^ Trin* 7 Q^o. 1 m Scacc. because the 
former is not annexed to the land, but the 
latter are incident to the soil. , 

There is no point, concerning the law of 
gavelkind, that has given occasion to a 
greater variety of opinions than this, whe- 
ther a rent, issuing out of gavelkind land^ 
shall follow the nature of the land or no. 

Indeed the books generally agree, that a 
rent which has continued time out of mind 
is of the nature of the land, and as such 
shall be departible among the heirs males, 
and the wife shall be endowed of a moiety, 
4v. 4 Ed. 3. 82. Bro. Custom^ 58. Fitzh. 
Denver^ 113. 

But this must be taken with a distinc- 
tion, that it be not rent-service, parcel of a 
manor originally holden by knight-service, 
which will descend with the manor. 

For though the tenancy be of gavelkind 
nature, yet the rent-service, by which such 
tenancy is holden, may well be descendible 
at the common law. 7 Ed. 8. 38. Fitzh. 
Avcwnfy 150. Lamb. Perarnb. 548. 

Lord, mesne and tenant, and the lapd 
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is holden in gavelkind, yet the rent and Chap. V. 
service of the mesne may be holden at 
common law, unless it is especially shewn 
that the rent is of the same nature as the 
land is. 21 H. 6. 11. b. 

No does there ever seem to have been 
any doubt concerning a rent reeierved on a 
gift in tail, or lease for life or years of ga« 
velkind lands, but as incident to the rever" 
sion it shall follow the nature of the lands. 
22 Ed. 4. 10. b. Dyer, 5. b. 

But the great question has been, concern- 
ing a rent-charge, out of these lands, com-^ 
mencing by grant within timie of memory. 

The authorities which make for the heir 
at common law are these. 

Rent or common out of land in gavel- 
kind, borough-english, et htfftcsmodi, if of 
ancient time, shall be of the nature of the 
land, as that a wife shall be endowed of 
a moiety ; but otherwise it is of a rent new» 
ly granted. 4 Ed. 3. S2. Bro. Custom, 58. 
litzJi. Dower, 113. 

Trin. 26£r.8. 4. b. SheUy just, holds, 
that a rent granted out of gavelkind land 
shall not be partible among the males, be- 
cause the prescription is the thing which 
makes the land of such tenure, and this 
ought to be for time out of mind, and there*' 
fore cannot take place in this rent newly 

H 3 
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Book I. commeDced j and the prescription of gavel- 
kind also is, that the land is holden in so- 
cagei and this rent does not lie in tenure, 
and therefore the prescription cannot serve 
for it. But Norwich and Fitzherbert^ Jus- 
tices, held the contrary ; and Fitzherbert 
said, that he had known four judgments in 
point, that the rent shall follow the nature 
of the land. 

And the very term after, Shelli/ maintains 
his former sentiments, and says, that he had 
always been of opinion, though Fitzherbert 
thought the contrary, that a rent-charge out 
of gavelkind land is not departible ; but 
that if the rent is reserved on a lease, so that 
it is incident to the reversion, peradventure 
it is departible. Di/er^ 5. b. 

A custom never extends to a thing newly 
created, and therefore if a rent be granted 
out of gavelkind lands, or borough-english, 
the rent shall descend according to the 
course of the common law. Co. Copyh. 
sect. S3. 

The authorities to the contrary are these. 

Inter plac^ assisarum in com. Kane. 10 
Ric. 2., an assize of mort dancestor brought 
by Stephen atte Cherche, clerk, and Nicholas 
his brother, as heirs to their father Stephen 
atte Cherche, against Tho. Northryn and 
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others^forarent-chargeof athirdpartofthree p^P- V. 
bushels of salt issuing de terris, tenementiSf 
saUndf &c. in Hertye; the assise being taken 
by default, the recognitors. find, that the 
father of the plaintiffs died seized in fee of 
the said rent, and that the plaintiffs are his 
next heirs : '< Quaesiti iidem recognitores 
"qualiter iidem Stephanus atte Cherche 
"clericus, et Nkholaus sunt propinqui- 
" ores haeredes ipsius Stephani atte Cherche 
** patris, dicunt quod tenementa, unde red- 
" ditus ille provenit, sunt de Gavelkynde et 
" partibilia inter masculos, et a toto tem- 
*' pore exstiterunt, & redcUtm ille est ejusdem 
*^ naturcBy et ess^ debet secundum consuetU' 
" dinem tenurce illius : Quassiti iidem recog- 
" nitores cujusmodi redditus, redditus ille 
**est, dicunt quod est redditus onerisJ* 
And then they find the plaintifis* title to the 
rent. " Quaesiti iidem recognitores si red- 
ditus ille aliquo tempore post donum prae- 
dictum partitus fuit inter masculos, di- 
cunt quod, post donum praedictum, non 
fuerunt duo filii simul alicujus antecesso- 
" rum praedictorum Stephani atte CJierche 
" clerici, et Nicholai, inter quos partiri 
" potuit, praeter eosdem Stcphanum et Ni- 
" cholaum^ (and then they find the damages^ 
" Et viso & diligenter examinato veredicto 
** praedicto, considSratum est quod praedic^ 
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Book L- « tug Stephanm atte Chercfie, cler. et Nicho-^ 
<< laus recaperent seisinam suam de redditu 
'* praedicto, &c. et damna sua,'* &c. 

Rent*charge, rent reserved, &c. shall fol- 
low the nature of the land. Q2 Ed. 4. 
10. b. 

If a rent be granted in fee out of gavel- 
kind land, it shall descend to all the males. 
Lamb. Peramh. w. 

^didihy FitzherhertdiXidiPollard^ justices,' 
and not much denied, that if rent is granted 
but of land which is customary, as borough- 
english or gavelkind, or where dower is 
of a moiety, et hiffusmodif the rent i^U 
be of the custom and nature of the land, 
though the rent is granted out of the land 

within time of memory, or at this day. 
14 H. 8. 7 & 9. Bro. Rents, 20. ibid. Ctis- 
torn, 65. 

And the opinion of Fitzherhert and Nor- 
wich, 26 H. 8. 4. i^. just before cited. 

In ancient boroughs, where lands and 
tenements are deviseable by will, a man 
seised of a rent-service, or rent-charge may 
devise it. Lift. sect. 585. 1 Instill, a. 

But this question is at length put in peace 
by a later determination : 

The question was, whether a rent-charge, 
granted out of gavelkind lands to a man 
and his heirs, should go to the heir at com- 
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Irion law, or be partible among all the sons ; Chap. V. 
and after solemn argument by two Kentish '^ ''^ 
counsel, and consideration of all the cases, 
the court held that the rent ought to de- 
scend to all the brothers, according to the 
descent of the land, because the rent is part 
of the profits of the land, and issues out of 
the land. Randall and Jenkins, 1 Mod. 96. 
2 Lev, 87. 3 Keb. 214. cited 1 Vem. 489. 
The same point was ruled in the case of 
Stokes and Verrier, 3 Keb. 292. 1 Mod, 
112. on the authority of the foregoing case. 
And the same thing is affirmed by Holt, 
Ch. Just. Salk. 244. 

And in 2 Lutw. 1205, 1210, Osmer and 3 Lev. S70- 
ShecfCj is a conusance made in the name * 

and right of a younger brother, for his 
purparty of a rent-charge, granted to his 
ancestor in fee, out of lands in gavelkind, 
and judgment for the conusant. Indeed 
the reporter properly doubts whether the 
conusance, being for part of the rent only, 
was good : for it is adjudged in the case 
of Page and Stedman, Carth. 364. that co- 
parceners cannot sever, but must join in 
avowry for rent, and where one sister dis- 
trains she must avow in her own right, 
and likewise make conusance , as bailiff to 
her sister for the entire rent, and not for a 
moiety only in her own right. And the like 
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Book I. determination is concerning jointenants of a 
rent-charge. Carth. 328. Pullen and Pal- 
mer, (f) And the same rule is allowed be- 
tween parceners of a seigniory in gavelkind 
distraining for rent-service. 7 -Erf. 3. 38, 
39. Avowry^ 150. 

But if the rent be issuing by one entire 
grant out of lands of different natures, they 
who claim under the custom will have no 
share in the inheritance, but the common 
law descent will be preferred to the whole 
as the most worthy. 

Rent granted out of land at common law 
and borough-english, descends according 
to the common law. 1 And. 191. obiter. 

If rent is granted out of land of the cus- 
tom of gavelkind, and out of land at com- 
mon law, and the grantee dies having divers 
sons, the eldest only shall have the whole 
rent. Marginal Notes to Dyer^ 5 b. And 
in the case of Randal and Roberts^ Noy 15. 
it was adjudged in replevin, that if a man 
seised of land in soke-fee (which is to be 
understood land at common law, per Hale 
Ch. J. 3 Keb. 215, 216.) and gavelkind, 
grants a rent-charge out of them to B. in 
fee, and B. dies, having issue three sons, 
the eldest only shall have all the rent. 



if) See posti p. 143. note (m). 
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But if rent is reserved out of land of two 
customary natures, as if a man make a 
lease for years of two acres of land, one in 
gavelkind and the other in borough-eng- 
lish, and has issue two sons, and dies, the 
rent shall be apportioned, because it de- 
scends to them by course of law ; Dyei^ 5. a. 
though the true reason seems to be, that 
it is incident to the reversion. 

And indeed the law will be the same 
equally in the case of a rent reserved out of 
gavelkind lands, and lands at common law, 
as such rent is incident to the reversion, 
and apporlionable on the severance of it 
either by act of law, or act of the party. 

A man seised of two acres, the one in 
fee, the other in borough-english, has issue 
two sons, and lets both acres for life or for 
years, rendering rent, with condition of re- 
entry; the lessor dies; by this descent, 
which is an act in law, the reversion, rent, 
and condition are divided. 4 JBep. 120. b. 
Dumpor^s Case^ 1 Roll. Rep. 331. 

Parsonages, tithes, &c. that came to the 
crown by the statutes for the dissolution of 
monasteries, &c. are made, by those statutes 
and that of 82 H. 8. 7»> in the hands of lay- 
men, temporal inheritances, and husbands 
may be tenants by the curtesy, and wives 
endowed of them. Co. Litt. 159« Upon 
which may possibly aris,e a question of some 



Chap. V. 



Co.Litt. 148. 
a. 215. a. 



Of tithes 
out of 

avelkind 

ands. 
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Book I. importance, whether tithes impropriate^ is- 
' ^ suing out of gavelkind lands, shall descend 

to the eldest son, or go according to the 
custom of the lands out of which they 
arise. And the like doubt may be made 
concerning dower, and tenancy by the cur- 
tesy. But it will be very difficult to main- 
11 Rep. 13. tain, that these new inheritances can be di- 
*• rected or controuled by the custom, since 

they were, within time of memory, duties 
merely ecclesiastical, collateral to the estate 
of the land, and are no part of the old lay- 
fee. 

I can find no case in the books in point 
to this question, (possibly because never ac- 
counted of any difficulty) save one in 
Hughes*s Abridgment, title Customs ; which 
book I cite not as of any authority, but 
only as it may occasion a further search, 
if it should ever be thought proper to liti- 
gate this point The name of the case is 
omitted, but it is Mich. 10 Jac. 1. A man 
is seised of tithes of com, arising out of the 
manor of D. which is borough-english; 
the question was who should have them, 
the elder or younger son : the opinion of 
the court was that the eldest should have 
them, because tithes do not come naturally 
of the. land, but by manual occupation. 
Also of common right tithes are not an in- 
heritance descendible, and by the statute 
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of monasteries it is only that they are de« Chap. V. 
scendible to heirs, (u) ^— v— ^ 

Before I conclude this chapter, I shall The genera- 
take notice how generally this custom of gavelkind 
gavelkind formerly obtained, throughout throughout 
the whole county of Kent ; for though it is ^'' 
confined to tenements of socage tenure, yet 
there were fewer lands anciently holden by 
knight-service in this than perhaps in any 
other county of the kingdom ; insomuch 
that it is said in pasc. 18 Ed. 2. Mayn. 610., 
that all the land in Kent is holden in 
socage. But this is not to be taken literally, 
for it is plain by the MiUtes Archiepiscopi in 
Domesday fti:^t military tenures were in- 



(tt) In the case of Doe dem. Lushington, v. lord 
bbhop of Landaff, aiid others, 2 New Rep. 491.9 Sir 
James Mansfield, ch. j. in delivering the opinion of 
the court upon this question, observed, '^ As it cer- 
tainly is now an established notion of law, that a lay- 
man was incapable of having any tithes until the dis- 
solution of the monasteries ; and that till that time, 
tithes could only belong to the church ; it is impos- 
sible that there could be any ancient descent with re* 
spect to them. They could not descend from ancestor 
to heir, because they could not be in the hands of any 
private individual. As to the tithes, therefore, they 
must descend entirely to the eldest son, according to 
the rules of descent at common law." And see Sands 
V. Drury, 4 Gwil. 1569. and Cro. Eliz. 814. 
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Bookl.^ troduced into this county soon after the 
conquest : and there are frequent instances 
on record in the Kentish iters of lands 
holden by knight-service ; as in 39 H. 3. 
Rot. 18. in dor so. 43 H. 3. rot. 4. 55 H. 
3. Rot. 20. 38. in dorso. 52 in dorso. 21 
Hd. 1. inter plac. coron. rot. 41. and Hil. 
10 Ed. I.e. B. rot. 27. So in this very 
reign of Edward the second, Mich. 9 Ed* 
2. C. B. rot. 240. ante 56. And in itin. 
Kane. 6 Ed. 2. plac. coron. the juries of 
the several hundreds throughout the county, 
are charged to enquire de feodisj and ac- 
cordingly find who held lands in capita 
within their several districts, as . may be 
seen rot. 19, &c. 

However, it appears by staU 18 H. 6. 2. 
that, at that time, the number of military 
tenants in this shire was very inconsider- 
able, the act taking notice that there were, 
within the county of Kent^ but thirty or 
forty persons at most, which had any lands 
or tenements out of the tenure of gavel- 
kind, because the greater part of the county, 
or well nigh all, was of the tenure of gavel- 
kind. 

Indeed the quantity of lands exempt 
from this custom, as to the quality of par- 
tition, was much encreased by the dis^ 
gavelling statutes ; and this perhaps may 
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have given occasion to a common mistake, Chap. V. 
which I have met with among strangers ' ' ' 
to this county, that there now remains in 
it but little land of the nature of gaveU 
kind. 

But the presumption of law, that all the 
lands in this county are gavelkind, is a 
great friend to the custom ; and if we con« 
sider the difficulty, complained of even in i Sid.iS8. 
the last age, and now grown much greater, ^?^^ 
of proving what estates the persons com- 
prehended in the disgavelling statutes were 
seised of at the time of making those acts, 
together with that of shewing what '-lands 
were formerly knight-service, which is a 
diflficulty encreasing every day since the 
abolition of military tenures, and the ex« 
pence attending the search of records for 
evidence of this kind, I believe I should not 
seem much mistaken, were I to assert, that 
there, is now near as much land in this 
county subject to the controul of the cus- 
tom, as there was before the disgavelling 
statutes were made. 
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CHAP. VL 

Of the Nature qf Gavelkind in point of 
Descent and Partition ; and of the reme- 
dies for and against Parceners hy the 
Custom. 

Bq<^ L Having shewn in general what lands 
within the county of Kent are of the nature 
of gavelkind, I shall now enter more par- 
ticularly into the several properties of the 
custom, and in this I shall follow the order 
Ante, 51. of the division before made, first treating 

of the general^ and then of the special cus- 
toms: and partibility being the primary 
and more eminent quality of gavelkind, I 
shall in the first place speak of that, and its 
consequences, viz. the remedies given by 
law to or against parceners by the custom, 
either for the land, or by reason of the 
land. 
Descent of The descent of lands in gavelkind in the 
veUcind m ' ^ght line is SO well known to be among all 
the right the SOUS, and in default of them to the 

daughters, that it is needless to multiply 



line. 
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authorities concerning it ; especially as it Chap. VI. 

is taken notice of by the statute 17 Ed. 2. ^^'^"^"^ 

De Prcerog. Regis^c. 16. "In Kent, in Ctutumd of 

" gavelkind 3,11 heirs males shall divide ^V^ ^JJ' 

* their inheritance, and likewise women; 265. 
" but women shall not partake with men." 

But though females claiming in their own ^J ^^^'^e- 

.1 1 !•• 1 sentaUon. 

nght are postponed to males, yet it is to be 
understood that they may, by representation, 
inherit together with them. For it is not 
to descents according to the course of the 
common law only that the right of repre- 
sentation is confined, but it holds also in 
inheritances descendible according' to cus- 
tom ; and indeed has been taken notice of 
by the laws of all countries : and therefore, 
if a man has three sons, and purchases lands 
in gavelkind, and a younger son dies in the 2 Inst. 595. 
life of his father leaving issue a daughter, ^°^^' f^' 
without doubt the daughter shall inherit the Somn. 7. 
part of her father; and yet she is not I>yer,237. 
within the words of the custom (inter hce- 
redes masculos partibiUs) for she is no male, 
but the daughter of a male coming in his 
stead by representation. Indeed, had the 
purchase been to the father and the heirs 
males of his body, the daughter had been 
excluded performam doni; but the cus- 
tom making the land descendible to the 
heir male, makes room for the representa- 
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Book I. tive of him. Per Holt, Ch. Just, in deliver- 
ing the opinion of the court in the case of 
Clement BXkd Scudamore, 6 Mod. 121. Salk. 
243. 1 Peere fV. 63. 2 Ld. Raymond, 
1024, 1025. 

And the same fiction of representation 
holds in borough-english; for there is no 
difference between gavelkind and borough- 
english but in the quantity of the land 
taken by the heir ; in gavelkind each son 
taking an equal part, but here the youngest 
son takes the whole, which will not vary 
the reason in construction of the custom : 
And since this custom alters the descent 
from the eldest to the youngest son, there 
is the same reason that the representative 
of the youngest shall take, as there is at 
common law for the representative of the 
eldest. Ibid. 

And though the father purchased not 
the lands in gavelkind till afler the death 
of one of his sons, yet the representative of 
such son shall be admitted in his stead ; as 
appears from the principal case of Clement 
and Scudamore, which was this : A. had five 
sons, and the youngest died in the life of 
his father, leaving issue a daughter, after 
which the father purchased copyhold lands 
of the nature of borough-english, which 
by the custom were descendible to the 
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youngest son and his heirs ; and the court. Chap. VI. 
upon consideration, were of opinion, that ^ 
the daughter of the fifth son should inherit 
jure reprcesentationiSf for the custom hav- 
ing made the youngest son heir, the law 
implies all necessary incidents and conse- 
quences in point of descent. Salk. Q4f3. 
6 Mod. 120. 1 Peere W. 63. 

Nor is the partible quality of gavelkind In the coUa- 
land restrained to the right line only, but *®"** ^'"®- 
in default of lineal heirs, by the custom 
of Kent when one brother dies without 
issue all the brothers shall inherit. Co. Litt. 
140. a. Skin. 385. Somn. 7. Spelm. GloS'^ 
wnfj sub verbo Gaveletum. 23 Ass. 12. And 
this was taken for granted in the case of 
Gouge and Woodwin^ Mich. 8. Geo. 2. 
where the contest was between two bro- 
thers on the death of a third. 

And, in default of brothers, their respect- 26 H. 8. 4. 
ive issue shall take Jure reprassentationis, ^- ^^^' ?®^* 
but then, the nephews succeeding with their and Hussey. 
uncle, the descent is in stirpes^ and not in 
capita. Somn. 7- (u)* And so, from the na- 
ture of the thing, it must be where the sons 
of several brothers succeed, no uncle sur- 



(tt) The late case of Crump v. Norwood, 7 Taunt. 
362. is an authority for this position. 

1 2 
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Bookf. viving; for though in equal degree, they 
'■'' stand in the place of their respective 
fathers, (v) 



{v) As these instances of the customary descent in the 
-collateral lines extend only to brothers and their issue, 
a doubt has been entertained whether, beyond that 
branch, the custom of partition take0 place. This ge- 
neral custom, it must be remembered, is of common 
right ; when alleged it cannot be traversed, the courts 
recognise it as the common law of the county ; it is 
not necessary, therefore, to support it by instances, 

2 Ed. 3. 12., 3 Ed. 3. 38., 8 Ed. 3. 42. Indeed, docu- 
mentary evidence of customs of a different nature is 
admissible without instances. Denn v. Spray, 1 T. R. 
466. Koe v. Parker, 5 T. R. 26. In the statute 17 Ed. 2. 
ante p. 113. it is said in Kent, in gavelkind, all heirs 
male shall divide their inheritance. In the statute, 
31 H. 8. c. 3. ante p. 94., the language is << departible 
between the heirs males by the custom of gavelkind.** 
In the record, ante p. 103., the recognitors find '^ quod 
tenementa sunt de gavelkynde et partibilia inter mas' 
culos.* The partible quality of such lands is men- 
tioned in the same or equivalent general terms in 

3 Ed. 3. 38. 14H.8. 6. 26H.8. 4. Roll. Abr. 780. 
These authorities, it is apprehended, are sufficient to 
establish the custom in the most remote collateral 
degrees. 

The editor has been favoured with the briefs in the 
late case of Doe dem. Gooding v. Gooding, which was 
an ejectment, brought by the son of the youngest son of 
an uncle of the deceased, against the eldest son of the 
uncle, the defendant being the heir at common law, 
and the lessor of the plaintiff claiming as coheir in 
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This extension of the customary descent Chap* VI. 
to the collateral line is a greater favour than 



gavelkind. It appears that many attorneys, of great 
experience in the county, were ready to prove that, 
according to the general reputation, the custom ex-,^^ ^^, ,^^ 
tends through all the branches of inheritance ; and 
various instances were collected of the customary par- 
tition between descendants of uncles and great uncles. 
It may not be improper to mention two or three of 
those instances. On a trial at nisi prius, in the year 
1790, Thomas, Sarah, Richard, and Boys Pilcher, de- 
scendants of three sons of Stephen Pilcher, who was a 
great uncle of John Eaton the intestate, recovered as 
coheirs of Eaton. In the case of Cole v. Wade, in 
chancery, the master reported that John Beard was the 
heir at law of John Cole, esq. the intestate ; and that 
John Cole, who was a second cousin, and John Beard, 
Samuel Cole, and John Cole, who were second cousins 
once removed of the deceased, were his coheirs in 
gavelkind : this report was confirmed, and it is imder- 
stood that partition was made accordingly. In th6 
case of Samuel FuUagar, against whom, in the year 
1812, a commission of lunacy issued, on a reference to 
ascertain who were his heirs in gavelkind ; the master 
reported, that several descendants of six sons of the 
lunatic's two aunts were his coheirs in gavelkind. This 
report was confirmed ; and after the decease of the 
lunatic the several parties, so reported to be his coheirs 
in gavelkind, joined in conveying to a purchaser, 
apportioning the purchase money according to the 
report. 

This, evidence would be sufficient to support cus- 
toms which are against common right. Doe v. Sisson, 
12 East, 62. 

I 3 The 
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Book L is allowed to other customs ; for borough- 
english is confined to the youngest son 
only, and if he die without issue, the 
youngest brother shall not inherit land of 
that nature, except it be by some special 
custom ; for customs ought always to be 
taken strictly. Cb. Litt. 110. b. 1 RolFs 
Abr. 623. A. 2. Godb. 166. 2 RoO. Sep. 
368. 4 Leon. 242. Cro. Joe. 198. Bai^ 
ley and Stevens^ and Cro. Car. 411. and 
W. Jones^ 361. in Reeve and Malster^ 
agreed by the court Which authorities 
are sufficient to overthrow the saying of 



The case of Doe v. Gooding was abandoned by the 
defendant. 

Notwithstanding the inference which may appear to 
arise from these passives of the text, it seems the 
author did not consider the partible quality confined to 
the instances mentioned by him ; for besides having 
referred to several of the foregoing authorities upon 
this point, and having, in the preceding page, stated 
the words of the custom to be '* inter harides masctdos 
partibilu" he observes, ante p. 44*, that the copyholds of 
the manors of Stepney and Haqjmey descend accord^ 
ing to the nature of gavelkind, as well in the collateral 
as the direct line ; and by the custumal of those manors, 
printed in Watk. on Copyh. 2. 313., it appears that 
there the customary descent takes place in the most 
remote degrees of collateral lines, ** according to the 
custom of gavelkind." 
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JVilUams just to the contrary in 1 Bukt. 93* C^V> VI. 
And if the youngest son having lands in 
borough-english die, leaving only nephews, 
the eldest nephew shall take. 1 RolFs Abr. 
694. pi. 2. 

So if the custom of a copyhold be that 
the eldest daughter, in case there be no 
sons, shall take the whole, the eldest sister 
is not within the custom. Chapman* s case, 
%RolPsBep.3&%. Godb.AlG. RapleyzxidL 
Chapman. Nor the eldest aunt 1 RoWs 
Abr. 623. A. 1. 

And though the custom be that the eldest 
sister shall inherit, yet it extends not to the 
eldest aunt or niece. 4 Leon. 242. Rat- 
cUffe and Chaplin. Godb. 166. S. C (w) 

Neither is our custom of gavelkind con- Of gavel- 
fined to inheritances in fee-simple only; ^^^.J***^ 
for though an estate-tail is a new kind of 
inheritance, introduced within time of me- 
mory by the statute de donis, yet if a man 
die seised of lands in gavelkind in tail, whe- 
ther general or special, all the sons shall 
inherit together as heirs of the body; 
11 Ed. 8. Formedon, SO. 11 H.6. 43 b. 
Litt. sect. Q65. 26£r.8.4. i. 1 Rep. 101. a. 
103. a. Noy^ 106. for it is part of the 



(tu) See accordingly Denn v. Spray, 1 T. R. ^^* 

I 4 



120 Of the Nature of Gavelkind 

J^ ^\ old fee-simple, though the tail be created 
de novo. 1 Mod. 196. 

And in like manner, if lands in borough- 
english are given to a man and the heirs 
of his body, the youngest son shall take. 
11 Ed. 3. Formedon, 30. Litt sect. 603. 
Co. Litt. 110. b. Noy, 106. Weeks and 
Carvel, (a?) 

But a special custom in borough-eng- 
lish lands, that the youngest son shall take 
an estate in fee, but the eldest an estate 
tail, is a good custom. March^ 54. Chap^ 
man and Chapman. 



(x) In a case at Serjeants' Inn, 2 Eli:?, reported in 
Dyer, 179. pi. 45. it was held, that under a feoffment 
of borough-english lands by A. to the use of himself 
and the heirs males of his body, according to the 
course of the common law, the youngest son of A. 
should take, by descent : and it was said, that " the 
words, according to the course of the common law, are 
void ; for customs which go with the land, as this is, and 
gavelkind, and such like customs, which fix and order 
the descents of inheritances, can be altered only by par- 
liament." And this decision appears to have been 
sanctioned in the case of Tanistry, Dav. 36. pi. 3. on 
the ground that the customs of gavelkind and borough- 
english are inherent in the land. It is difficult, how- 
ever, upon thi» reasoning, to reconcile a decision that 
lands of the custom of gavelkind, or borough-english, 
may not, by express words, be limited in tail to the 
heirs at common law, with the doctrine, that an estate 
m taU female may be created in . common-law lands, 
according to Co. Litt. 25 a. and n. 1. 
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Oue Fairman seised of gavelkind lands Chap. VI. 

had three sons, and devised part to one. Devise of 

part to another, and part to a third, and if gayelkind 

any of them died without issue, then the ^^ j^® 

others to be bis heir : this was adjudged an thers, S^c. 
estate tail in each, remainder over in fee by 
reason of the word heir., Sparke and Pur^ 
neUj Moor 9 864. 

In Dyer^ 133. pi. 5. is put this case : A Whether 

man seised of lands in gavelkind, by his last pvelldnd 

will devises them to husband and wife for vised to a 

their lives, remainder proa:imo hceredi ™^ ^^ ^'® 

, , ., • f •^« > wife for 

masctilo de corportbus sms legtttme procre^ iheir lives, 
ato imperpetuum ; and afterwards the bus* remainder 
band and wife have issue three sons, and ij^jj mrfe of 
die ; if the eldest son shall have the whole, their bodies 
or in common with his brothers, was the aLvisTin** ^ 
question, . tail? 

By a manuscript note which I have seen 
of this case, it came in debate on a reple- 
vin, brought by Antony May against John 
Milton and John Hammond ; and Portman^ 
Ch. J. and Whiddon^ Just, were of opinion 
that all the sons should inherit ; but Dali-^ 
son. Just, held that the eldest son should 
take the whole by purchase, and have a fee 
by reason of the word imperpetuum. 

The , question turns upon this : whether 
the words of this, devise create an estate in 
special tail in the husband and wife ; for 
then all the. sons may in]]^rit ; but if ^ on 
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Book L the contrary, the wards next heir male, being 
in the singular number, are to be taken in 
this will, as they would in a deed, to be 
only words of purchase, there can be no 
doubt but the eldest son will take the 
whole. 

It is certain such a devise, of lands de- 
scendible according to the course of the 
common law, would create an estate tail in 
the first taker, as appears by the following 
cases. 

Devise to a man for life, remainder to 
the next heir male, and for default of such 
heir male to remain, adjudged an estate tail. 
Burleif's case, cited 1 Vent 230. 

Devise to serjeant Miller and his wife 
for their lives, remainder to the next heir 
male of their two bodies ; held, that this 
was a devise in tail ; for a devise to the 
heir male is a devise in tail, unless there are 
words of limitation superadded, so as to 
bring it within the reason of Archer^s case, 
(1 Rep. 66.) But the words frsi, next, or 
eldest, or any like words superadded, make 
no difierence. Miller and Seagrave, Mich. 
10 Geo. 1. B. R. 

Sir Tho. Trollop devised the manor of ^« 
to his first son William for life, remainder 
to the heirs males of his body, remainder 
to his secoad son Thomas for life, and afiter 
hi9 death to th^^rst heir nude of his body^ 
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remainder to his third son Christopher^ and Chap. VI. 
the heirs males of his body, remainder in 
Kke manner in tail male to the fourth, fifth, 
&c., sons. The court held that the words 
heir mak were to be understood collect- 
ively, and that Thomas the second son took 
an estate tail, it appearing that such was the 
testator^s intention by the other devises ; 
and this stands distinguished from Archer^s 
case, no limitation being superadded to the 
words Jlrst heir malcj and the word Jirst 
shall be understood first in order of succes- 
sion from time to time. Dubber on the de- 
mise of Trollop v. Trollop, East, 8 Geo. 2. 
B. R. which affirmed the judgment of C. B. 

And, it seems, with equal reason may 
the word heir be understood as nomen coU 
kctivumy if the lands be gavelkind, as all 
the sons are in judgment of the law but one 
heir : and then the words in the principal 
case will create an estate in special tail in 
in the first takers, which will descend to all 
the males ; for the law will without diffi- 
culty reject the word nejpty in favour of the 
customary inheritance, or it may naturally 
enough be taken to signify the nearest in 
course of succession from time to time.*(^) 



* In Lovelace^s case, cited Moor^ 371 » a devise of 
gavelkind land to a man and his eldest issue male (he 
liaving no son at that time) was adjudged no estate tail, 
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Estates pur 
atUer vie of 
gavelkind 
lands* 



Nor are estates of inheritance only trans- 
mitted to all the sons, according to the cus- 



but for life only. But the case is reported in several 
other books, Cro. Eliz. 40, 2 Leon. S5. 1 And. 132. 
Sav. 75. in none of which is any notice taken that the 
lands were gavelkind. 

(y) The case in Dyer appears to have been twice 
arguedy and no intimation is there given of the opinifm 
of the court ; the addition of the word imperpeiuumy 
which in a will is a word of limitation equivalent to 
heirst Co. Litt. 9. b. appears to distinguish this case 
from the cases cited, to show that such a devise of 
common-law lands would create an estate tail in the 
first taker, and might, it is with great deference sub- 
mitted, be held to bring it within the reason of Archer's 
case. With respect to the position of the learned au- 
thor, that the words next heir male in a deed would be 
taken to be only words of purchase, it is to be observed 
that, according to many authorities, heir may be no- 
men coUectivum in a deed as well as in a will, and ope- 
rate in the same manner as heirs. See Co. Litt. 8. b. 
n. (4), and Lord Chief Justice Eyre's observations in 
the case of Dubber d. Trollope v. TroUope, Amb. 457. 

In the case of Doe d. Long v. Laming, 2 Burr. 
1100, which was a devise, of gavelkind lands, to A. and 
to tlie heirs of her body lawfully begotten or to be be- 
gotten, as well females as males, and to their heirs and 
assigns for ever, to be divided equally, share and share 
[alike], as tenants in common, and not as joint tenants, 
lord Mansfield said, <^ It is agreed, that when words 
of limitation are grafted upon the word AWr, in the sin- 
gular number, such heir shall take by purchase. This 
is settled in Archer's case, and was admitted in the 
case of Trollope v. Trollope, P. 8. G. 2. B. R. though 
that case was distinguished from Archer's case, by 
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torn, but freeholds descendible are also of Chap. Vi. 
the same nature ; as if a lease is made of 



haying no words of limitation superadded to the words 
Jirsi heir male. The distinction is, that where it ap« 
pears to be the intention of the testator that there 
should be a succession in tail, it would totally defeat 
that intention if all were to vest in the first son ; but 
where it does not appear that the testator intended a 
succession in tail, there indeed the using the word 
heir, in the singular number, may be a circumstance of 
great weight. Now the term heirs, in the .plural, in 
the case of gavelkind lands, answers to the term heir, 
in the singular, in the common case of lands which 
are not gavelkind ; for the word heir, in the singular, 
would not serve fdr gavelkind lands ; it must be heirs, 
in the plural. Therefore all the arguments and reason- 
ings that are applicable to the word heir, in the sin- 
gular, in the common case of lands not being gavel- 
kind, hold with equal strength and propriety when 
applied to the plural termination heirs, when the lands 
are gavelkind. And it is manifest, that the testator 
does not here mean, that this one-fourth should go in 
a course 'of descent in gavelkind, for he gives to the 
heirs of her body, as ineU females as males ; and men- 
tions females, not only expressly and particularly, but 
even prior to males ; therefore they cannot take other- 
wise than as purchasers. It would be a void devise if 
the words were to be construed as words of limitation ; 
for he breaks the gavelkind descent by giving it to fe- 
males as well as males. It cannot descend to females 
as well as males by the rules of gavelkind ; and yet he 
seems to lay the chief stress upon the vf or d females.. He 
adds, likewise, and to their heirs and assigns for ever, 
to be divided equally, share and share alike ; nay, he 
goes further, as tenants in common and not as joint 
tenants. But this could not be, if they were to take in 
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Book I. gavelkind land, to a man and his heiTB pur 
auter vie, the heirs by the custom, after the 



the course of gavelkind descent ; for in such case, they 
must take as coparceners." And it was accordingly 
adjudged, that the heirs of the body of A. took by 
purchase. 

In the case of Crump d. Woolley r. Norwood, 
7 Taun. 362. the testator devised gavelkind lands to his 
three nephews equally between them, during their re- 
spective natural lives, as tenants in common ; and after 
their several and respective decease, he devised the 
part and share of him or them so dying, in the premises, 
unto the heirs lawfully issuing of his and their body 
and bodies respectively, and if more than one, equally 
to be divided and to take as tenants in common, and 
if but one, to such only one, and to his, her, or their 
heirs and assigns for ever ; and if any of his said ne- 
phews should die without such issue, or leaving any 
such, they all should die without attaining 21, then 
he devised the part and share of him and them so 
dying, unto the survivor and survivors of his said ne- 
phews, and the heirs of the body of such surviving and 
other newhew, equally as tenants in common, and to 
hold the same as he had thereinbefore directed, as to 
the original part and share, and with the like contin- 
gency of survivorship on failure of issue. The case re- 
lated to the share of one of the nephews only, and it 
was held that heirs of that nephew meant children, and 
that the devise over, after the estate for life of the ne- 
phew, was a contingent remainder with a double aspect ; 
viz. if the nephew had children, then to his children in 
fee ; if he had no children then over. 

Doe d. Oilman v. £lvey, 4 East, 313. was a devise 
of gavelkind land to the testator's son, H. G. and to the 
issue of his body lawfully begotten or to be begotten. 
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death of thw father, &c. shall be the spe- Chap, VL 
cial occupants : in like manner, as if lands 
of the nature of borough-english be letten 

hisy her, or their heirs, equally to be diviaed if more 
than one ; and if H. G. should have no issue of his 
body lawfully begotten, living at the time of his decease, 
then to the testator's grandson, H. £. and to his heirs 
and assigns for ever : this remainder was also held to 
be a contingency with a double aspect, viz. to H. G. 
for life, with remainder in fee to his issue, if he had 
any ; and if their estate should not take effect, then 
over in fee to H. E. 

The case of King v. Burchall and others, Amb. S79. 
but more correctly reported 4* T. R. 296> was a devise 
of gavelkind land to the testator's cousin, J. H. during 
his natural life, and from and immediately afler the de- 
termination of that estate unto the issue male of his 
body, and to his and their heirs, share and share alike, 
if more than one ; and for want of such issue, unto his 
issue female, and to her and their heirs, share and share 
alike, if more than one ; and for want of such issue, 
unto the testator's cousin, M. K. his heirs and assigns 
for ever ; with a proviso, that the devises to J. H. and 
his issue male and female, were on condition, that if he 
and his issue, or any or either of them, should at any time 
thereafter alienate, mortg^ige, incumber, or otherwise 
commit any act whereby to alter, change, charge, or 
defeat the limitations, then every person so alienating, 
&c. should pay 20001. for such person and his heirs 
who ought next to take, by virtue of the devises afore- 
ssud. In this case the devise over was to take effect 
on a general failure of issue, and J. H. could not alien- 
ate or incumber if he had no estate of inheritance ; it 
was therefore determined that he took an estate in tail 
male. 
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Book I. to a man and his heirs, during the life of 

' J. S. and the lessee dies in the life-time of 

/• S. the youngest son shall enjoy the lands. 

Co. Lift. 110. b. Salk. 244. per Holt.(z) 

And th<\ same point was adjudged between 

Baxter and Dowdeswell, by lord Hale and 

the court of B. R. 2 Lev. 1S8. 3 Keh. 

4175. 486. 498. and cited in 2 Vem. 226., 

though objected that it was only a special 

limitation to prevent an occupancy ; for he 

takes as heir. 

Of gavel- If copyhold lands, descendible after the 

holds? ^^^^" ^a^i^ner of gavelkind, are surrendered to the 

use of a man and his heirs, who dies before 
admittance, yet the customary descent shall 
2 Sid. 61. take place ; according to the reason of the 
cSgiS^' case of Barker and Denham, h Mod. 102. 
but not ad- 1 Vent. 261. Copyhold land, of the custom 
judged, (a) ^£ borough-english was surrendered out 

of court to the use of a man and his heirs ; 
the surrenderee died before admittance. 



(z) Raym. 1028. 

(a) In the case of Blunt v. Clark here referred to, 
Glynn, C. J. said,* " a man seised of copyhold land in 
fee, which is of the custom of borough-english, surren- 
ders the land, according to the custom, to the use of 
J. S. and his heirs ; J. S. having issue two sons, dies be- 
fore admission, it seems that the younger son shall have 
the land, because he is in by descent, or at least by 
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leaving two sons ; and (he opinion of the Qiap.vi. 
court was, that the right should descend to 
the youngest, according to the custom, (b) 
But otherwise it is, if the custom be more 
special, that the land of every tenant dying 
seised be divided among the sons. In the 
case of Fane and Barr^ Hit. 1659. rot. 779. 
the custom was, that the copyhold land of 
every tenant dying seised descended to the 
youngest son : a surrender was made to the 
use of A. and his heirs ; A. died before 
admittance : and it wisus agreed the young- 
est son should have inherited, if A. had 
been admitted; but in this case A. not 
having been admitted, it was adjudged that 
the eldest son should inherit, and that by 
reason of the strictness of the custom, which 
required a seisin and a dying seised. But 
the court said it had been otherwise, had 
this land been found to be of the custom of 
borough-english or gavelkind. Cited by 
Holt Ch. J. in the case of Clement and 
Scudamorej Salk. 243. (c) 

force of the first surrender, and so in the nature of a 
descent." This dictum was quoted by Iqrd Mansfield 
in the case of Vaughan v. Atkins, 5 Burr, 2786, and 
agreed to by the court. 

(5) S. P. 14. Vin. 259. pi. 6, 

(p) So in the case of Denn v. Spray, 1 T. R. 466. the 
custom waS| si aUguis tefiens hujus manerii obietitf his 
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A man seised of copyhold lands descend- 
ible after the manner of gavelkind, devised 
them to his eldest son, but without a sur- 
render to the use of his will ; and equity 
suppKed this defect, being in favour of the 
eldest son, who xwas as much entitled to 
this relief in the present case, as a younger 
son is, where copyhold lands descendible at 
common law are devised to him. 2 Vera. 
163. Bradley and Bradley.{d) 

But as equity will not supply the want of 
a surrender to the use of the will in favour 
of younger children, if it would totally dis- 
inherit the heir at law, or put the younger 
in a better condition than the elder bro- 
ther ; so, on the other hand, where a father 
devised a copyhold, of the tenure of bo- 
rough-english to his eldest son, and de- 
vised houses in London to his youngest son, 
and died without having surrendered to 
the use of his will, being prevented by the 



eldest son, or, if no son, his eldest daughter shall in- 
herit. It was held that the custom did not extend to 
an eldest neice, or attach upon her as eldest daughter 
of the intestate's heir, who died in the lifetime of the 
intestate, and therefore never was tenens manerii, 

{d) By the act 55 Geo. 3. c. 192. a devise of copy- 
holds, by any person dying after the passing of the 
«ct, is made valid without a surrender to the use of the 

will. 
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plague : and the houses in London, intend- Chap. VI. 
ed as a provision for the youngest son, were ' " ' 
soon after , burnt down, he being then an 
infant, and never having entered thereon, 
or received any part of the profits ; the 
court, as the case was circumstanced, re- 
fused to supply the defect of a surrender. 
Cooper and Cooper, 2 Vern. 265. (e) 

I have seen a remarkable record of a plea whetherone 
between Bedt/ll and Crouther, B. R. Mich. ^""^^^^ ^^ 
11 /?. 8. rot. 88., wherein the defendant blood of 
pleads, that the lands are of the nature of lands in 
gavelkind in the county of Kent, and " that f^aH inherit 
" it is, and from time whereof the memory to the other. 
" of man is not to the contrary, in the said 
" county of Kent, by the custom of the said 
" county, has been used, that whensoever 
" two heirs males, coparceners of the half- 
hhod, of whatsoever parent begotten, have 
inherited any lands or tenements of the 
" said nature or tenure of gavelkind in the 
said county, and either of these heirs has 
died seised of his purparty of such here- 
" ditaments without heir of his body, then 









(e) The rule that the heir shall not be disinherited, 
unless by express words or a necessary implication, 
applies to the heir by particular custom, as well as the 
heir at common law. Gascoigne and otl^ers v. Barker, 
3 Atk. 9. Byas v. Byas, 2 Ves. 164. 
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Book I.^ <* the other surviving heir, coparcener of 
" the said heir so dying, might inherit, and 
** for the whole time aforesaid was inherit* 
<^ able, has inherited, and ought to inherit, 
** according to the custom, the purparty of 
<< all the lands and tenements of the said 
nature or tenure of gavelkind of the said 
other heir, so without heir of his body 
dying:" and then makes title to the 
lands accordingly. And the plaintiff takes 
issue on this custom, which the court, after 
mature deliberation, and having advised 
with the justices of C. B. sent, as it con- 
cerned the commonalty of Kenty to be tried 
Post lib. 2. by a jury of the body of the county : but 
^' "^^ there is no verdict, nor further proceedings 

^ ^^ /^^^entered on the roll. 

<r UuAj^^ $^^e^ But still this question may be settled by 
i/^Ti: /fcf /' ' ^ other authorities ; and as iJie half-blood is 
1 RoU. Abr. an impediment, by the common law, to the 
628. pi. 14. descent of the purparty of one female par- 
cener to her sister by a different venter, 
V. M. 19. equally as in other cases, notwithstanding a 
^2^8fimd*^°* notion that anciently prevailed to the con- 
Fitz. QjoAre trary ; so the following cases will show it to 
Impedttyi77. \yQ t^g same as to parceners by the custom. 
Assise of << I tin. Kane. 55 H. 3. Inter plac. de 

tor^ ^^^^' ^*j^r(^tis et assisis de civitate Cantuar, rot. 6. 

" Jurata loco assisae mortis antecessoris, 
" secundum consuetudinem civitatis Can- 
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" tuar. venit recognitura si Henricus filius 
" Bretun del Marreys^ frater Johannce 
" uxoris Johannis filii WilPi^ et Emmce 
" uxoris Roberti de Kingston^ fuit seisitus, 
^* in dominico suo ut de feodo, de medietate 
" messuagii ac viginti solidorum redditus, et 
" decern acrarum terrae, in Suburbiis Cant.^ 
" et medietate quatuor acrarum terrae cum 
" pertinentiis in T. die quo, &c. et si, &c. 
" Quas medietates praedictorum messuagii 
" redditus et terrae Thomas j filius WilCiCuU 
" hilly et Henricus frater ejus tenent : qui 
" veniunt et dicunt quod jurata non debet 
"inde fieri, quia dicunt, quod praedictus 
^^ HenricuSy de cujus morte, &c. obiit sei- 
" situs de praedictis tenementis, et quod ipsi, 
" post mortem praedictiJZe/znce, intraverunt 
" in praedicta tenementa ut fratres et hae- 
" redes ipsius iJewna, unde petunt judicium 
" si assisa jaceat inter ipsos, desicut ipsi et 
" praedictae Johanna et Emma clamant per 
" unum et eundem- descensum. 

" Et Johannes et Johanna, Robertzis et 
^^ Emma dicunt quod praedictum messu- 
" agium et redditus fuerunt jus et haereditas 
" cujusdam ChristiancSy quae habuit duos 
" viros, de quorum primo habuit praedic- 
" turn Thonuim et Henricumy et de secundo 
"praedictum Henricumy de cujus morte, 
** &c. et praedictas Johannam et Emmam f 

K 3 
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Tenants 
plead that 
they are bro- 
thers and 
heirs. 



Reply, that 
the plaintiffs 
are sisters of 
the whole, 
and the te- 
nants but 
brothers of 
the half 
blood.^ 
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Book L « et diciint quod prsedictus HenricuSy frater 
" ipsarum Johannce et Kirmuje^ fuit in seisina 
* Qti. How «< de * medietate praedicti messuagii et red- 
entitledTto " ditus^nomine propartis suae, cum prsedictis 
above a third *< Thomd et HenricOj et inde obiit seisitus ; 
part. 4< unde dicunt, quod ipsed Johanna et Emma 

sunt hceredes propinquiores prcedkti Hen- 

rici Jratris suiy ex quo ipsw sunt de eodem 

patre et eddem matre^ qudm prcedicti 

" Thomas et Henricus, qiu tantummodo sunt 

^•Jratres ejus ex parte matris^ desicut idem 

" HenricuSj frater ipsorum, obiit seisitus de 

" praedictis medietatibus praedictorum mes- 

Judgment ** suagii et redditus. Et praedicti Thomas 

for the plain- " et Henricus non possunt hoc dedicerej 

' " ideo consideratum est quod praedicti Jb- 

" hannes et Johanna^ Robertus et Emma 

" recuperent seisinam suam de praRdictb 

" medietatibus messuagii et redditus, et 

" Thomas et Henricus in mi^. 

Assise- " Itin. Kane. 6 Ed* 2. rot. 18. in dorso. 

" Assisa venit recognitura si TViirus, filius 
" WilPi de Home et Elena uxor ejus, &c. 
" in juste disseisiveruntJohannemHeymesde 
" Fresingheye de libero tenemento suo in 
«• Tenterden^ he. unde queritur quod dis- 
" seisiverunt eum da uno messuagio et 
** quinq : acris terras.. 
Tenant « Idem TViirus et Elerta respondent ut 

pleads tliat ,, tenentes, et dicunt quod tenementa posita 
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**in visu non continent in se nisi unuro 
** messuagium et quatuor acras et tres 
^* rodas terras; et qu6d assisa non debet 
" inde fieri^ &c. quia dicunt quod tenementa 
^ ilia, simul cum aliis tenementis, dudum 
" fuerunt in seisin^ cujusdam Hamonis de 
" Fresingheycy ut jus ipsius HamoniSy qui 
" habuit duas uxores, sciL quasdam MabiU 
lam et Margeriamj et de prasdictd Md- 
bind procreavit ipse prsedictum Johannerriy 
qui nunc queritur, et de praedicta Mar- 
gerid procreavit quendam Robertum et 
prasdictam Elenam^ et dicunt quod post 
mortem praedicti Hamonis, qui de pras- 
•* dictis tenementis obiit seisitus in Domi- 
" nico 8U0 ut de feodo, &c* successerunt in 
" iisdem tenementis praedicti Johannes et 
Robertus, ut filii ejus et haeredes, &c. ita 
qu6d tota haereditas, &c. partita fuit 
inter ipsos Jokannem et Robertum; et 
** quod tenementa nunc posita in visu, &c,. 
^* assignata fuerunt in propartem ipsius 
^^ Robertij qui inde obiit seisitus, &c. cut 
*^ successit in eisdem quidami^a^T^o, ut filius 
^* ejus et hasres, qui inde obiit seisitus, &c. 
" post cujus mortem sine haeredibus de se,. 
" &c. resortiebatur jus praedictae Elencs ut 
" amitas et haeredi,, sorori praedicti Roberti, 
" patris praedicti Hamonis^ &c. de sanguine 
*♦ vntegroy &c^ unde petunt judicium, desi-^ 



C( 



u 



4< 



Chap. VI. 

H. died seis- 
ed as of his 
purparty in 
gavelkind, 
and she is 
heir of the 
whole bloody 
and the 

EUuntiffis 
y another 
venter. 




Plaintiff re- 
plies, that 
the premis* 
es were as*' 
signed to 
hmias his 
purparty, 
and not to 
H. 



Issue there- 
on. 



Verdict and 
judgment 
for the ten- 
ant. 
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" cut idem Johannes est de alio ventre et 
nan de sanguine integro ipsius Roberti. 
" Et Johannes Heymes bene cognovit 
quod tenementa pra&dicta, simul cum atiis 
•* tenementis, fuerunt in seisina praedicti 
" Hamonis de Fresingheye^ et qudd eadem 
** tenementa partita fuerunt inter praedic- 
" turn Robertum et ipsum Johannem^ sed 
** dicit quod tenementa ista in visu posita, 
" et unde quer. &c. assignata fuerunt 
" eidem Johanni in propartem, &c. et idem 
" Johannes inde fuit in seisina, ut de libero 
" tenemento suo, per assignationem prae- 
" dictam, quousque prsedicti WiWtis et 
'< Elena et alii in brevi nominati ipsum inde 
injust^ disseisiverunt, et hoc petit quod 
inquiratur per Assisam, et WilPtis et aUi 
" similiter^r 

" Postea venerunt xii recognitores^ qui 
*' dicunt super sacramentum suum, quod 
praedicta tenementa, quas prasdictus Jb- 
hannes Heymes posuit in visu suo, et de 
quibus queritur, &c. assignata fuerunt 
prasdicto Roberto in propartem suam, et 
non praBdicto Johanni^ unde dicunt prwcise 
quod WilPus et alii non disseisiverunt 
prasdictum Johannem sicut queritur. Ideo 
^< consideratum est quod praedictus WilPus 
<< et alii eant sine die^ et praedictus Johannes 
** nil capiat, &c. sed in mia, &c. 

17 
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In an Assise, plac. ass. in com. Kane. Chap. VI. 
3 Ed. 2. by Robert Bishop and Godeline ^— ^'^^ 
his wife against John^ son of Edm. de 
Herberde/eildf .&c. for lands in Staple^ 
hurstf Sfc. 

**Juratores dicunt super sacramentum Assise. 

"suum, quod praedicta tenementa aliquo ^e'^i^^^dff^ 

" tempore fiierunt in seisina cujusdam Ed- is sister of 

*^mundi de Hardchurche. qui desponsavit ^e whole, 

AiicL tllG fc6H« 

" quandam Julianam^ et ex ea procreavit ant brother 
^'quendam WiWum nomine et prasfatam but of the 

,- x^ J 7. J ., . half blood tor 

" (lodeunanij quae modo quentur, quae qui* ^, ^ij^, ^i^^ 

" dem Juliana postea obiit, post cujus mor- seised of the 

« tern ipse Edmundus despcJnsavit quandam K?pu?! 

'^ Djfonisiamj et ex e& procreavit quendam party in 

" filiunj Johannem nomine ; et dicunt qudd g*^®^^"^^ 

'^praedictus Edmundus postea obiit, post N.B.Ayct- 

" cuius mortem praedicti WilPus et Johan^ ,^^* of much 

J ^ • , the same na* 

^* nes intraverunt in prasdictis tenementis, ture was 

" et ea tenuerunt in communi, secundum found be- 

" consuetudinem de gavelkynde^ per quatuor game parties 

" annos et amplius, et dicunt qu6d prae- '^ ^ assise 

" dictus Willielvms postea obiit, post cujus JnmSS'EA. 

" mortem praedicta GodeUna intravit in in- 1. and oc- 

"tegro praedictorum tenementorum, ut 3"^^. g^co- 

" soror et hceres prcedicti Will'i ea^ eodem ram rege, 

** patre et ex eadem matre, et fuit seisita in ^^*^J^^^' 
"communi cum praedicto Johanne fratre 
"ejus de integro praedictorum tenemen- 
" torum, quousque praedicti Johannes filius 
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Judgment 
for the plain- 
tiff. 



Remedies 
for parceners 
in gavelkind. 



In Fee. 

» 



'< Edmundi et Johannes Meylyeme ipsam 
<' inde injust^ disseisiverunt : et ided con- 
f< sideratum est qudd praedicti Robertus^ 
" filius Roberti et Godelina uxor ejus, re- 
" cuperent inde seisinam suam per visum 
" recognitorutn, et damna sua, &c. 

Having treated of the son's right to the 
gavelkind inheritance in its several branches, 
it may be proper to show the remedies 
given by law for the recovery of that right ; 
the more briefly, indeed, because some of 
them are at present disused. 

The law has generally provided the same 
writs and remedies for parceners by the 
custom, as it has for female parceners. 

As a nu£er obiit, where one of them 
enters on the whole land on the death of 
the ancestor, and deforces the other, F.N.B. 
197- b. if the ancestor died seised : but if he 
died not seised, as if the ancestor had made 
a lease for life, and one coparcener enters, 
after the death of tenant for life, upon the 
whole, then the other ought to sue a writ 
of right de rationabiU parte against him; 
F. N. B. 9. b. and these writs lie between 
none but privies in blood. Ibid, (f) 



(y*) It is said in Booth on Real Actions^ p. 120-; that 
in a writ of right de rationabili parte, the tenant 
may plead that the ancestor died seised, in abatement 
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Chap. VI. 



But an Assise of Mortdancestor lies not 
for one brother for lands in gavelkind 
against the other, because of the privity of 
blood, no more than for one daughter 
against another. F. N. J5. 196. L. Bract. 
Ub. 4. f. 261. 283. Co. Litt. 242. a. 

These writs de rationabili parte and 
nuper obiitj lie only for one parcener in 
fee-simple against the other. F. N. B. 9. 

<S-197. 
But there are other remedies proper to In Tail 

parceners in tail : 

As ajbrmedony where all the sons are 

entitled to gavelkind lands entailed, as 

heirs of the body ; and the writ shall be in 

the common form, as the writ of Formedon 









of the writ, but in F.N. B. 19 G. it is laid down, that 
" if the ancestor die seised, and one sister entereth 
into all the land, and deforceth her sisters, the others 
may sue this writ de rationabili partCf or a writ of 
nuper obiitf at their election ; and so it is for lands in 
gavelkind ; if one brother entereth into all the lands 
and deforceth his brethren, they may sue this writ of 
right de rationabili parte or a nuper obiitf if the ancestor 
died seised." The writ de rationabili parte may be sued 
within sixty years after the title has accrued, but the 
nuper obiit being a possessory action, must be brought 
within fifty years after that time, 32. H. 8. c. 2. s. 1 
and 2. Hiese actions are out of use, where the right 
of entry is not taken away, the action of ejectment 
being an easier remedy.^ 
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Pook L^ bfought by daughters, but by their count 
they shall show the custom, and make the 
descent to them as heirs in gavelkind* 11 
Ed. 3. Formedon^ 30. 11 H. 6. 44. b. 
F. N. B. 217* A. 

And the same it is in borough-english; 
the youngest son, taking the lands entailed, 
shall have a writ of Formedon in the com- 
mon form, ut quae descendere debent to the 
demandant utjilio et hceredi de corpore, 8^c. 
but by the count he shall allege the descent 
to him as youngest son by the usage. 11 
Ed. 3. Formedon^ 30* 18 H. 4. Garran- 
tie, 94. 

If lands in gavelkind be entailed, and 
descend to many brethren as heirs to then: 
father, and they make partition betwixt 
them of the lands, and afterwards one aliens 
his part and dies, his heir shall have a For- 
medon of that which they held in parts. 
F. N* B. 214. J., where see the form of 
the writ. 

And where two, heirs in gavelkind, hold 
lands in coparcenery without any partition 
made, and one dies, leaving issue, and the 
other enters and ousts the issue, such issue 
shall have a writ of formedon (in descender) 
in the insimul tenuity against the other co- 
parcener who deforced him of his land. 
F. N. B. 216. a. 
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And the same writ lies against a stranger, Chap. VI. 
where he ousts the issue in tail of one par- '~-^ 
cener j or if the father of such issue had 
made a feoffinent in fee to a stranger ; or 
for a coparcener against a stranger, who 
enters on the death without issue of the 
other heir, who held the lands undivided ; 
or if such other coparcener had aliened his 
part to a stranger in fee. Ibid.^ and see 
there the form of the writ, (g) 

Lands in fi^avelkind are fi^ranted and ren- ^ . ^ j» 

dered by fine, to a man and his wife, and .^^ a-^ A^r^e>«i^ 
the heirs males of their bodies, and they ^iu<^ ^a^^e****-'^^^-^^*' 
die before execution sued ; the heirs brine: ^ *^-*^^**^ 
a scire facias against the terretenants to ^^ ^^.y^s^u^ c^ 

{g) A fonnedon is a writ of right for the issue in tail, ^a»*e«« ^//^^' 
or him in remainder or reversion, to recover the pos- 
sesion when the estate tail is discontinued ; when the 
right of entry remains, the action of ejectment may be 
maintained. By the stat. 21 Jac. 1. c. 16. a fonnedon 
must be sued within twenty years next after the title 
shall first descend, and an entry must be made within 
twenty years next after the right shall first accrue, un- 
less the person entitled to such writ or entry be, at the 
time of such title descending, or right accruing^ within 
the age of twenty-one years, feme covert, non compos 
mentisy imprisoned, or beyond the seas, in which case 
such person, and his or her heirs, notwithstanding the 
twenty years shall be expired, may bring the action 
or make the entry, at any time witliin ten years after 
the removal of the disability, or his or her death. 
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Book I have execution ; in the writ they shall make 
^'"^^'^^ the descent to themselves generally, but in 
the count they shall show the custom of 
Kent, and that the lands descended to 
them as heirs males by the custom. 1 1 jff. 
6. 43. *. 44. b. (h) 
Remedies Other remedies there are common to all 

common to 

allparceners, parceners. 

Error and All the SOUS shall join in an attaint, or 

attaint ^^^ Qf error, to reverse an erroneous re- 

covery of gavelkind lands. Finch's Law 
16. Lamb. Peramb. fH The same shall 
the youngest son have for borough-english 
lands. Finch's Lawy 16. F.N.B. 21. M. 
W. Jones, 361. 3 Leon. 261. ^\Leon. 5. 
Owen, 68. for these follow the nocture of the 
original action, (i) 

If there be a bi:other and a nephew, or 
others in different degrees parceners in ga- 
velkind, they are within the statute of Glo- 



(A) Hie fine sur done grant et render is now obso- 
lete ; the uses declared upon the seisin of the conusee, 
in a single fine, are executed into estate by the stat. oi 
uses, 27. H. 8. c. 10., and the writ of execution is 
therefore unnecessary. 

(f) The action of attaint is now out of use. The 
right to bring a writ of error descends to the person 
to whom the land would have descended, in case the 
recovery had not been «u&red. See Cruise on Recov. 
c 14. f 6. 
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cesier, c. Q. to join in a writ of mortdancestoVj Chap. VI. 
i Inst. 30%. (Jc) 

Heirs in gavelkind shall have their age, -^g®- 
in all actions which in their nature will ad- 
mit of that delay, in the same manner as 
female parceners : (J) and the youngest son 
being heir by the custom of borough-eng- 
lish shall have his age, or the parol shall 
demur, as it would in the case of inherit- 
ances at common law. Salk. 243. 6 Mod. 
122. 

One of the heirs in gavelkind, after par- Aid. 
tition, being impleaded in a prcecipe for his 
purparty, shall have aid of the other. 1 RoU. 
Ahr. 182. pi 17. 11 H. 4. 22. b. IJ Ed. 
3. 2. b. 12 Ed. 3. Voucher, 113., and innu- 
merable instances in the Kentish Iters, (m) 

(k) " This writ lieth where the father, mother, 
brother, sister, uncle, aunt, nephew, or niece die seised, 
or seised the day of his death, of lands, rents, or here- 
ditaments in fee-simple, and a stranger abate after their 
death, the heir shall have this writ.'' Booth on real 
actions, p. 206. The observations upon the nuper 
MUy ante, p. 138., n. (f ), are applicable to the writ of 
mortdancestor. 

(/) See accordingly, 2Vin. Ab.l55. pi. 1. 162., pi. 16. 

(m) It has very recently been determined, that one 
co-heir in gavelkind may distrain for the whole rent; but 
he must avow in his own right and as bailiff to the 
rest, and for this purpose an actual authority from his 
coheirs is not necessary ; and Dallas C. J. observed, 
^ It is not necessary to decide whether the authority, 
'* which the law gives to each joint tenant and parcener 
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Book I. A writ of partition lies between heirs 

Of the writ ^^ gavelkind, as well as between female 

and manner parceners, but in the declaration they 

of partition, ^^gjj^ ^^ '^^^ mention of the custom.* 

LitU Sect. 265. (n) 

Three sons, heirs in gavelkind in KenU 
the youngest aliens his purparty in fee, the 
alienee and the second son join in a writ of 
partition against the elder, and the writ was 
secmndumformam statuti 31 H. 8. 1., which is 
for a partition among jointen^ts and ten- 
ants in common : and the writ was abated 
by the court ; for the second son is neither 
tenant in common, nor jointenant with the 
elder, and therefore he cannot join in this 
writ with the alienee ; but they are entitled 
to several writs of partition, the son to a 



'^ in point of interest, to distrain and avow for himself 
^* and the rest, is such an authority as the others could 
<^ not countermand^ if they should think proper so to 
'< do/' Leigh v. Shepherd, 2 Brod* and Bing. 465. 
See ante^ p. 105. 

* Accordingly, see the fonn of the declaration on a 
writ of partition between parceners in gavelkind, 1 
Brotml. Decl. 150,, Hemey 5S1. 534. 537, 538. And 
see the form of an indenture of partition by consent, 
between two heirs in gavelkind. Rast. Ent. 452. 

(n) A bill in chancery is now the usual proceeding 
for obtaining partition. See Fonb. on £q. 1. 18. The 
statutes of partition, 31 H.8. c. 1., and 32. H. 8. c. 32. 
are only applicable to freehold land. Burrell v. Dodd, 
3 Bos. and Pul. 378. 
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writ at coibtnon law; and the -aliedee upon Chap. VI. 
the statute ; hut they cannot join. Ballard " ""^ 

and Ballard, Di/er, 128. O.Bendl 20. N. 
Bendl. 42. 1 And. SO. Dyer,9A&. Co. 
Litt. 175. b. 

And in such case, the two sons- might 
have. a writ of partition at common law 
against the alienee, but not upon the sta- 
tute. O. Bendl. 20. N. Befidl 152. 

And if two coparceners join against thQ 
alienee - in a writ of partition at common 
law, and one of them does not proceed, 
yet he may be summoned and severed, an4 
his part shall be parted and severed, as well 
as the other parts. Dyer, QAsS. The re- 
porter indeed adds a qtuere to this, but, as 
it seems, a little unnecessarily ; for there 
can be no colour to say, that the nonsuit of 
one demandant is the nonsuit of both in y* C^* ^^^ 
this, any more than in ' other real actions ; 
but the parcener who makes default may 
be summoned and severed, and the other 
proceed to judgment ; and then, of course, 
on the partition made in this adversary way, 
each parcener must have his part assigned 
in severalty ; though on a partition by con- 
sent between three coparceners, a third part 
may be allotted to one in severalty, and the 
others still continue to occupy the rest in 
common as before. Litt. Sect. 276. And 

L 
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Book L it is the less unreasonable that the part of 
' ' kim not proceeding should be divided with 
the rest in thia case, because he does not 
by the severance absolutely cease to be 
party to the record, but notwithstanding, if 
he dies, the writ shall abate. 10 Rep. 134< 
• in Bead and Redmonds case. So if a writ 
of error be brought, not naming him who 
was summoned and severed, the writ shall 
abate. 9 H. 6, 38. Bro. Error^ 7« 

The manner of partition among parce- 
ners raHone rei^ is much the same as among 
those at the common law, or ratiane person 
Lib. 2. c. ss. narum ; and therefore Bracton has treated 
^ of both indiscriminately in the same chap- 

ter ; if there be any difference between 
them it is in the "^manner of dividmg the 



* The law concerning this matter among female par- 
ceners isy that all houses and castles (except castles for 
the necessary defence of the realm) ought to be parted 
among them, but these ought not to be divided. 1 TnH. 
165. s and BradoH, lib. 2. Jol. 76.; and Fleta, lib. B. 
c. 9. whom Lord Coke cites as his authors, say, si aiUem 
nan nisi unicum sit castrum, illtid integre retnaneat pri" 
mogenitOf Ua tamen quod pastnato pro parte suisatisfa" 
dot aHU ad valentiam. And with thia restriction, that 
the eldest shall make satisfaction, it seems are to be 
understood the words of the stat. Hib. U H. S. Cum 
primogenita nihil plus petere possit quam alia sorores, 
nisi eapitaU messuagium nomine asnecite* And so is 
Glanv. lib. 7. c 3. Et vide Litt. sea. 251. 
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chief house or capital messuage ; concern- 9* ^°P' ^^; 
iiig which I find nothing in the later books, Of partition 
but Glanville, Bracton, and J&te, speaking ^^ ^F- 
of such socage lands as were partible in ^ge. 
their times, treat of this matter almost in 
the same words. ** Si vero fuerit liber soc- 
<* mannus, tunc quidem diyidetur hasreditas 
<< inter omnes filios, &c. Salvo tamen ca- 
^< pitali messuagio primogenito filio, pro dig- 
'^nitate sesnecias suas, ita tamen quod in 
^* aliis rebus satisfaciat ad valentiam. Qlanv. 
** lib. 7*^*d*£t si unicum fuerit messuagium, 
*< illud integrd remaneat primogenito, ita ta- 
** men quod alii habeant ad valentiam de 
" communi/' Bract, lib. 9,.fol. 76. JPfeto, 
/• 5. c. 9- And the same authors had 
said a little before, '< Habet hoc privile- 
'^gium primogenitus propter assnetiam, 
quod primam habebit electionem, ut si 
plures participes sint ibi cohaeredes, et 
plura capitalia messuagia, primogenitus 
^'primd eligat, et postea postnatus, et 
^^sic tertius, et quartus in infinitum, 
^ quamdiu superfuerit unicum capitale 
<< messuagium. Sed si complura ibi fuerint, 
^* non tamen tot, quod quilibet habeat unum, 
'< tunc illis, qui expertes sunt, de communi 
^ haereditate satisfiat ad valentiam/* 

And if the house chosen by the eldest, 
where there are many, is of greater value 

l2 
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Book T. than those which fall to the share of the 
others, it seems he ought to make satisfkc- 
tioQ to his brethren out of the rest of the 
inheritance, or by a rent out of the house. 
Vide Litt. sect. 251. (a) 

Indeed the custumal of Kent sets up a 

different kind of partition ; " Let the mes- 

** suage be parted among them ^ but let the 

hearth for fire {astre^ remain to the 

youngest, and be the value of it delivered 

"4o each of the parceners of that heritage; 

from forty feet from that hearth, if the 

tenement will so permit, and then let the 

eldest have the first choice, and the others 

after their degree. So of houses, which 

'< shall be found in his hands, let them be 

^< divided among the heirs by equal por- 

*' tions, that is to say, by feet, if it may be, 

" saving the covert of the hearth ; which 












^< (a) It is stated in Litt. sect. 2591 and in the com- 
mentary thereon, that tliis rent for owelty of partition 
may be granted without deed, but in Mr. Hargrave^s 
note upon this passage, it is observed, that the eleventh 
edition of Co. Litt. had a note, questioning whether 
such parol grant would foe good now, in respect of the 
29 Ch. 2. c. 3. and that Mr. Hawkins, in his abridge- 
ment, makes a like question. 

That a parol agreement for a partition, where there 
has been a long possession under it, will foe established 
in equity. See Ireland v. Rittle, 1 Atk. 542. 



(( 
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" shall remain to the youngest, as is afore- C*ap. Vi. 
said ; so nevertheless that the youngest ' '~' 

make reasonable composition with his co- 
parceners, for the part which belongs to 
" them, by the award of good men.'* 

But we learn from Mr. Lambard^ hi. tliat 
there is now no particular regard paid either 
to the eldest or youngest son, in making par- 
tition, only consideration is bad that the 
parts be equal and indifferent. Nor is it inr 
the least strange, that a way of division soin- 
convenient to all parties should be disused^ Of suit-ser- 
£ven after partition of gavelkind lands, ^^^ebypar- 

,/•!,, cenere mga- 

but one suit shall be done for all the parce- velkind. 
ners> for such tenements for which only one 
suit was before due^ but all the parceners 
shall be contributory, according to their se- 
veral portions, to him that does the suit for 
them. CustunuJiJ ofKentj infra. Stat. Marl. 
C.9. Vide2Imt. 119. (*> 

(6) Partition doea not operate as a revocation of a 
will, where the estate is limited to the devisor in fee. 
Luther v. Kirby, 3P. Wms. 169. 8 Vin. Abr. U8. 
Bat iif the case of Tickner v. Tickner, cited 3 Atk. 742; 
Henry and Robert Tickner being seised of an estate in 
gavelkind as coheirs, Robert devised his undivided 
moiety to his wife EHzabedi Tickner and her heirs. 
Afterwards by a deed of partition between Robert and 
Henry, and by a fine, all the gav^kind. estate which 
Robert had devised was allotted entirely to Robert, 
taauch uses as he should appoint by deed or writings and. 

L 3 
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BookL The entry into and seisin of any one 

^gyg ^^ brother of gavelkind lands, is the entry and 

entry of one seisin of ail the brothers, coparceners with 

S"^^?^' "- him. 43 Ed. 3. 19. a. 1 Lutw. 754^. But 

the seuin of «/ r 

alL this must be understood of a general entry, 

u^u^ pf ^^^^y'^y^d not where one enters claiminir the whole 

. ^.uvt^ ^<»«^^^s«tto himself. Co. Litt. 343. b. 378* b. 43 Ed. 
y frt, >^^ <=^3. 19. a. (c) 

But if there be<three coparceners in ga- 
velkind, of a reversion expectant on an bs- 
X2^ for life, and one aliens his part, though 

the entry of the eldest son may give seisin 
to his brother, yet it cannot to the stranger; 
Dyer 128. for he is in as tenant in common by a dif- 
ferent title, and must implead, and be im- 
pleaded by a several ptcecipe ; and it is a 
general rule, that where there shall be seve- 
ral actions, there must be several entries, (d) 



in default of such appointment to him in fee, lord 
chief jugtice Lee held this transaction to be a revoca- 
tion of the will. 

This distinction is recognized by Lord Eldon in 
KnoUys v. Alcock, 7 Ves. 564>« 

(c) See accordingly Davenport v. lyrrd, 1 Black. 
675. 

\d) The case in Dyer is not an authority for this 
position, and in 1 Roll. Abr. 740. F, pL S. it is said, if 
lands come to t«ro in common, and one enter into tbem 
generally, this shall be the entry of both, for which 
Hempdey and Brice, (Price) M. 40, 41. El. B. R. (re- 
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It is but reasonable that the sons, par- Chap. VL 

taking alike of the advantages of the io- ofd^T*^ 

heritance, should be equally subject to the against hein 

burthens attendant on it : and therefore if a "* g»^dk«^ 

on the Dond 

man seised in fee of lands in gavelkind has of their an- 
issue three sons, and by obligation binds <^^*^^* 
himself and his heirs, and dies, an action of 
debt is maintainable against all the sons. 
Co. Lift. 976. b. 386. b. Lamb. Peramb. 
m. Cro. Jac. 218. And the plaintiff in 
such joint action shall declare on the cus- 
tom.» lljH.7.12. 

But then the question will be, when the 
obligee shall be compelled to bring his ac- 
tion against all the sons, or when he may 
sue the heir at common law alone ; which 
may be resolved by the following dis- 
tinctions. 

If the obligor dies seised of land in gavel- 
kind only, the writ ought of necessity to be 
brought against diem all : for all the par- 
ceners make but one heir. 



ported Cro. Eliz. 6S9.) and Smales and Dale, Hob* 166. 
are cited as authoritiei; and this doctrine is recognised 
in several modem cases, Fairdaim v. Shackleton, 5 
Burr. 2604f. Doe y. Prossct^ 1 Cow. 217. Peaceable 
V. Read, 1 East, 568. Doe v. Pearson, and others, 
6 East, 172. ' 

'« See the form of the declaration, JV. Bendi. 146. 
Ra^.Ent. 208. 1 Brotvnl. Decl. 111. 

1,4 
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Book I. And it has likewise been: adjudged,* 

, that if the obligor leaves both lands sit (xmh- 
• mon law, and lands in gavelkind, the heir 
, at common law shall not be charged alone, 
if the other sons are seised at the time of 
the writ purchased ; for the eldest son is not 
chargeable simply as heir, but because he 
has lands by descent as heir, and this rea- 
son serves equally to charge the rest ; and 
in such action not only his assets at com- 
mon law, but likewise his purparty in ga- 
velkind would be liable, which that it should 
be severally from the rest is unreasonable. 
And therefore, if he be sued alone in such 
case, on the special matter disclosed by plea, 
the writ shall abate. 11 Ed. 3. DettcT. 
Hob. 25, 

But where there are assets at common 
law, and likewise in gavelkind, if the obli- 
gee counts generally against the sons, as 
heirs by the custom, he shall have eKe- 
cution only of the lands in gavelkind ; llie 
proper way therefore, to avoid all these dif- 
ficulties,: is to declare in the same count 
against JB., as heir, by the common lajnr. 



*'H6w the obligee is* to sue, if the obligor dies seised 
of lands, descended to him both from father]and mother, 

see 1 1 i/. 7. 12. Co. Liit. 376. 3 Rqj.U. a. Vide 
post, in app. 

4 
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and against the same E. C. and !>• as heirs Chap, VL 
in^ gavelkind, 11 Ed. 3. DetteT. In* the 
same manner as the heir at common law 
and heir in borough-english are sued 
jointly in Brawnl. lint. 180. AnA this is 
agreeable to the law in case of vouching 
the heirs to warranty, where there are as- 
sets both at common law and in gavelkind. 
Videpost. 

If the eldest son only has assets remaining, 
and the rest have aliened their parts, then 
the obligee may bring his action against 
the eldest alone. Lamb. Peramb. f H. 1 1 Ed. 

SDetteJ^ 

But if pending a writ against the eldest 
son only, lands in gavelkind come to him 
and the others, the writ shall abate. 1 1 Ed. 
3. Dette 7* per Shard. 

If a man, having lands in gavelkind, binds 
himself and his heirs in an obligation, and 
dies, leaving three sons, and one of them 
aliens his part, and the writ be brought 
^gain^t them all, the whoW shall be levied 
upon the others who have assets. As in 
debt against two female parceners on the 
bond of their ancestor, if one of them has 
aliened before action brought, the plaintifi 
shall have execution for his whole demand 
against the purparty of the other, 14 Ed. 
3. Dette 7- 
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Book L 

Debt against 
3 heiri in 
gavelkindi 
who are out- 
lawedy and 2 
purchase 
pardon, the 
parol shall 
not demur 
for the non- 
age of the 
other. 



Sir Anihomf Aucher being seised in fee 
of gavelkind lands, binds himself and hii 
heirs in an obligation, and has issue three 
sons and dies ; the sons enter, the eldest of 
them has issue a daughter, and dies ; and 
debt is brought against the two surviving 
brothers, and the issue of the eldest (who 
was but seven years old) as heirs, and the 
process continued till the uncles were out- 
lawed, and the niece waived : the uncles 
purchase a pardon for themselves, and on 
a scire facias to the plaintiff ad sequendm^ 
he declared against the uncles ^19111/ cum the 

niece ; the two defendants pleaded the non* 
age of the niece, and prayed judgment 
whether they ought to answer during her 
nonage : but the court held, that the parol 
ought not to demur, for that the iniknt is 
out of court, and by the waivure the ori- 
ginal is determined against her ; nor is the 
outlawry void, but only voidable by error. 
Hawtrey and Aucher^ Dyer 239* N. BendL 
146. 1 Amd. 10. Moor 74. Most. EfA 
208, 209. 

By this case it appears, that a parcener by 
representation shall be charged with the 
bond-debt of the ancestor, as well as the 
others, though Moor in his report makes a 
qtujere of it. 



in point qf Descent and Parti^on. 155 

Having shewn in what manner the heirs Chap. Vl. 
in gavelkind shall be charged by the obli* of extend" 
gation of their ancestor, let us suppose the i^ the lands 
lands to descend to all the sons, charged ^*^^^JJ|^ 
with a judgment suffered in debt, &c. or a on Se judg- 
statute acknowledged by their ancestor, and "*^^ ®"^ 
them to make partition; in this case, if the ancestor, 
part of one of them alone be extended for y^ stat. 16. 
the whole debt, lie may compel his copar* A 17 Car. 8. 
ceners to contribute, as they are all (equaS ^' 
jure: 

As if a man be seised of two acres of land, 
one of the nature of borough-english, and 
binds himself in a statute or recognizance, 
or judgment be given against him in debt, 
and he dies, leaving two sons, if one is 
charged alone, he shall have contribution 
agsunst the other. 3 Rep. IS. b. Sir W. 
Herberts Case. , 

So if a man be bound in a recognizance, 
and has two daughters and dies, and they 
make partition, one shall not be charged 
alone, but shall have contribution : and 
if one be within^ age, the other shall have 
the benefit of it ; for in such case, though 
she be charged as ter-tenant, yet she shall 
have her age. 3 Bep. IS. b. 13. a. Sir W. 
Herberts Case. 

We have hitherto considered all the sons Towhatpur- 

, . « . , 1 P<wes all the 

as heirs, but even with respect to gavel- 
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Book L kind lands, all the sons, as to some special 

sons are not P^HP^^^* shall not be accounted heirs: as 
heirs. , in the case of a purchase, a.condiCionv. or to 

take advantage of a warranty ; for the heir 
to have the benefit of these must not be 
heir to a special intent only, but the gene- 
ral and perfect heir, the heir at colnmon 
law. 
Who shall be If land in gavelkind is granted or devised 
**®''®*?^^® to A. for life, remainder to the heirs, or 
lands by right heirs of J. S.9 who has issue four sons, 
purchase. and dies, and ailerwards the tenant for life 

dies, the eldest son of J. S. shall have the 
land, for he takes by way of remainder, 
and not by descent, and he only, to take by 
purchase, is the right heir by the common 
law. 37 H. 8. Bro. Done^ 42. Nosme, 6. 
Discenty 59. 1 Rep^ 101, 103. a. in Shelktf's 
case. Co. LitU 10. a. Lamb. Peramb. Hi. 
Hob. 31. 

And the same is law of borough^'engUshf 
Hob. 31. (e) 



(e) And in trusts executory, the court will be guided 
by the rules of the common law ; as under a direction 
to convey gavelkind lands to A. for life, with remainder 
to the heirs of his body, a settlement will be decreed 
upon A. for life, with remainder to. his eldest son and 
the heirs of his body, with remainder to the second son 
and the heirs of his body. Roberts v.Dixwell. 1 Atk. 606 
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But if a man has lands of the custom of Chap. VI. 
borough-english, and likewise lands at com- ^ Veni.732 
mon law, and having two sons, devises the 733. 
latter to his heir according to the custom of ^^* *^^ 
borough-english, the youngest son shall take; 
and the devise shall not be defeated because 
he is not heir at common law, his elder 
brother being living ; since that was pro- 
bably the reason of making the devise, as 
the lands would have descended to him, had 
his brother been dead. So if a man having 
gavelkind land, devises other lands to his 
heirs in gavelkind, all his sons shall take 
as sufficiently described by this devise, 
though not heirs by the common law. Per 
Cowper^ lord chanc. in delivering his opi- 
nion in the case of Newcomen and Bark- 
homy 14. Feb. I7I6. (/) 



And it is the same in borough-english land. Star- 
kej V. Starkey, 7 Bac. Ab. (H) p. 179. 

(/) See Newcomen v. Bethlem Hospital, Amb. 8 
The old doctrine, that a person to take by purchase, 
under a limitation to the heirs male, or female must be 
heir general, which was supported by Mr. Hargrave 
with so much learning and ability, Co. Litt. 24. b. 
n. S. appears to have been overruled, in the case of a 
wiU by Willes and others, v. Palmer, 5 Burr. 2615 
2 Bl. 687. and in the case of a marriage settlement by 
Goodtitle d. Weston, v. Burtonshaw, appendix to 
Feame, 6th ed. p. 570. ; with regard to this point, there 



158 Of the Nature qf Gavelkind 

Book L And if a man, seised in fee of lands in ga- 

velkind, makes a gift in tail, or lease for life 
to J. S* remainder to his own right heirs, 
then it seems all his sons shall take by the 
name of right heirs ; for the remainder 
limited to the right heirs of the donor is 
only a reversion, he bearing in himself 
during his life (in judgment of law) all his 
heirs, and therefore the heir shall have it by 
descent. Q). Litt. S2. b. Dwv. 31« a. 
So if a man, seised of lands in gavelkind, 

make a feofiment to the use of himself and 
his wife in tail, remainder to his own right 

heirs, this remainder shall go to the heirs 

by the custom, ^6 H. 8. 4. b. Bro. Custom^ 1. 

Lamb. 548 ; for it is the old use, and 

the heirs take by descent, their ancestor 

having a precedent estate of freehold, and 

not by purchase, (jg) 

is some analogy between a limitation to heirs female, 
and a limitation to customary heirs, in the latter case 
the descripHo personarum is more perfect than in the 
former, the customary heirs being complete heirs of a 
particular class. In Doe d. Long v. Laming, 2 Burr. 
1106. Lord Mansfield said, << It is clear that a person 
to take as a purchaser, may be described from every 
course of descent ; as heir at law, heir in borough- 
english, heir or heir male of the body." "^ 

(g) See Hal. MSS. Co. Utt. 22. b. n. 3. The same 
point, in the case of a devise, was determmed in 
Purefoy v. Rogers, 3 Saund. 380, and Carter v. Bar- 
nardiston, IP.Wms. 506- 



m pohtt of Descent and Partition. 169 

If a man aliens lands in gavelkind on Chap.yi. 
condition, and dies^ the eldest son only shall y^^ |g y^^i^ 
enter for the condition broken, and the to take ad- 
right of entry does not descend to all the ^^^n * 
sons. Lamb.^^. Noy^s Mao:. S2. Dyer annexed to 

Q40 1 gavelkind 

^^*^' ^' lands. 

And the same law is of a condition an* 
nexed to borough-english lands. 3 Rep. 21. 
Moor 114. Dyer S4d. *. 

For the heir to take advantage of a con^ 
dition, must be the heir at common law, the 
complete heir. 9 H. 7* ^S. 

It seems, indeed, that when the eldest son 
has entered into the whole for breach of the 
conditicHi, and defeated the estate of the 
grantee, the younger sons may enter into 
their part, and hold together with their bro- 
ther : in like manner as if a man, seised of 
land on the part of the mother, makes a 
feoffment in fee on condition, and dies, the 
heir on the part of the father, who is heir 
at common law, shall enter for the condi- 
tion broken, but the heir on the part of the 
mother shall enter upon him and enjoy the 
land. Co. Litt. 12. b. Plow. 57. a. 

But we ought to distinguish between a 
condition in gross, and a condition incident 
to a reversion ; for of the latter the special 
heir shall take advantage, though not of the 
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Book I. former. A man made a lease of land, par- 
cel borough-english, and parcel at common 
law, by indenture for twenty-one years j* 
provided that if the lessor, his heirs, or 
assigns, should give a year's warning to the 
lessee, that he, his heirs, or assigns, would 
dwell there, then the lease to be avoided j 
the lessor died, leaving two sons, the eldest 
assigned over his part to the youngest ; and 
the question was, whether the youngest son 
was such a person as could give warning, 
or whether the condition was not gone, by 
the severance of the reversion on the death 
of the . father : Manwood and Monson^ 
justices, were of opinion, that he might 
give warning; and that the law which 
severed the reversion, has severed the con- 
dition also. And so for one part, as heir in 
borough-english,andfortheother,asassignee 
of his elder broker (by the stat. 32 H. 8. 
34.) he shall take advantage of the condi- 
tion. But if a man makes a feojQFment in 
fee of borough-english lands on condition, 
and dies, having issue two sons, the. eldest 
only shall take advantage of the condition, 
for ^ it is a condition in gross; but. in this 
case there was a reversion in the lessor. 
Moor US. Godb.Q. S.C. : 

And it is likewise laid down in Go. Litt^ 
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215. a. *, that if a lease for years be made Chap. Vf • 
of two acres, one of the nature of borough- 
english, the other at common law, on con- 
dition, and the lessor dies, leaving issue 
two sons, each of them shall enter for the 
condition broken, for by act of law a con- 
dition may be apportioned. And the same 
thing is agreed in Dumporfs case, 4 Rep. 
120. b. and in 1 Roll's Rep. 331. Ante, 10?. 

Manwood in 2>yer, 316. b. puts this case: When wordg 
a man seised in fee of land in gavelkind, ^^^^^T 
has issue two sons, and by his last will de- ffavelkind 
vises the land to his eldest son, on condi- u^^^^e^j 
tion that he pay to the wife of the devisor a limitation. 
100/. at a certain day, and he fails of payr 
ment, whether the younger son may enter 
on a moiety upon his brother, by a limit- 
ation implied in the estate ? gicere : 



* It is difficult to reconcile with this another passage 
in the same book : that if a man seised of lands ex 
parte matris, makes a gift in tail or lease for life, the 
heir of the part of the mother shall have the reversion ; 
and the rent also, as incident thereunto, shall pass with 
it; biU the heir of the part of the mother shall not take 
advantage of a condition annexed to the same; because 
it is not incident to the reversion^ nor can pass therewith. 
Co.Litt. 12. b. But as this is not warranted by the 
case cited as an authority for it, in the margin of that 
book, I have adhered to the other opinions^ as more 
agreeable to common reason. 

M 
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Book I. But this doubt is, as Lord Coke observes, 

well resolved by the following detennina- 
tion : 

A copyholder in fee of land descendible 
in borough-english, having three sons and a 
daughter, after a surrender to the use of 
his will, devises the land to his eldest son, 
paying to his daughter and each of his other 
sons 408. within two years after his death; 
the eldest son is admitted, and does not pay 
the money ; the youngest son enters on the 
land, and his entry was held lawful ; for 
though the word payings in case of a will, 
may make a condition, yet here the law 
construes it a limitation, of which the 
youngest son in borough-english may take 
advantage ; and it is the same as if he had 
devised the land to his eldest son till he 
made default in payment : for if it should 
have been a condition, then it would have 
descended to the eldest, and it would con- 
sequently have been at his pleasure, whether 
his brothers or sister should be paid or not. 
WeUocke and Hammond^ 3 Rep. 20, 21, CfQ* 
EUz. 204. 2 Leon. 1 14. 

But let us put a case a little different from 
the former : a man having three sons, de- 
vises gavelkind lands to his second son, 
paying, or upon condition to pay, to each of 
his other sons 100/., and the devisee fails of 
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pajpient, I take it that the youngest soq c^n- Chap. VL 
not take advantage of this, by entering into 
a third part j but in or4er to defeat thq dpr 
vise, the eldest son ought first to enter upon 
the whole, agreeably to the determination 
in the case of Curtis and Woolverstone. Cro. 
Jac. 56. ; where a man haying three spn^i, 
and several daughters, devised lands^ de- 
scendible in borough-engUsh, to his second 
son in fee, on condition to pay 20/. fp each 
of his daughters at their age of twenty- 
one { the devisee not paying the monpy at 
the time, the youngest son entered irj his[ 
own name : but it was h^eld ill, for this shall 
not be taken as a limitation, but as a con- 
dition, it difieplng from the reason pf the 
case of Welhcke and Hammond, where had 
it been construed a condition, it had been 
void, and to no purpose ; but it shall be ex- 
pounded according to the .common law, 
where it is not necessary to give it a con- 
trary exposition. 

Concerning warranties f*.anexe4 Jtp gavpir Of warran- 
Jtiqd J.*nds, it i» s*id generally in several ^^^^^^p^' 
books, 0iat every warranty which descends, 
descends to him that is heir by the common 
law. Co. Litt. 12. a. 376. a. Litt. sect. ^Q^ 
718. flQb.S}. CrQ.Jap^na. 22 Ed, 4^. 10. b. 
Sttt % the better underatanding this rule. 
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with the proper restrictions, I will consider 
the authorities which treat more distinctly 
of this matter, under three heads j first, 
whether the younger sons, heirs in gavel- 
kind, may take advantage of a warranty 
annexed to their estate: 2. whether 
they shall be barred or rebutted by the 
warranty of their ancestor. 3. whether 
they may be vouched by reason of such 
warranty. 



1. Whether 
younger 
sons, heirs in 
gavelkind, 
can take ad- 
vantage of a 
warranty. 



1. If land warranted comes to a younger 
brother by borough-english or gavelkind, 
he is without remedy against the warrantor : 
for he cannot vouch as heir alone, except 
when he comes in as a vouchee for his pos- 
session with the very heir. Hob. 25. W» 
Jones 361. (a) 



(a) In Co* Litt* 12. a. it is laid down, that ^^ ii A, 
enfeoff the son, with warranty to him and his heirs, 
the son dies, the uncle enters into the land and dies, the 
father, if he be impleaded, shall not take the advantage 
of this warranty, for then he must vouch A* as heir to 
his son, which he cannot do." The following is lord 
Hale^^ note upon this passage ; *^ Qbuere of this case of 
warranty, for though the lien of warranty descends 
from him who makes the warranty, to the heir at com- 
mon law, and it cannot descend to the special heir, 
because it is a thing in gross, yet the benefit of a 
warranty^being once annexed to land, shall go in divers 
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But 2dly, as the heirs in gavelkind can- Chap. VI. 
not take advantage of a warranty, so on the 2. whether 
other hand, they shall not be barred by it. they shall be 

17 Ed. 3. 61. 44 Ed. 3. 16. b. 22 Ed. 4. ^J'^Jj * 
' warranty. 

10. Noy^s Max. 84. For warranty on 
land in borough-english, or gavelkind, binds 
only the heir at common law. Dyer W.Jones 
343. h. ^^' 

Litt. sect. ^735. " A warranty cannot go Fitzh. Gar- 
" according to the nature of the tenements ^^^7^ ^« 
« by the custom, but only according to the 
" form of the common law : for if tenant 
" in tail be seised of tenements in borough- 
" english, where the custom is, that all 
" the tenements within the same borough 
** ought to descend to the youngest son, 
" and he discontinues the tail, with war- 
" rantry, ^c. and has issue two sons, and 
** dies seised of other lands and tenements 
" in the same borough, in fee-simple, to 
" the value or more of the lands entailed, 
" ^c. yet the youngest son shall have a 
^^formedon of the lands entailed, and Lit. sect, 
*< shall not be barred by the warranty ^^^' 



cases, as incident to the land, to the special heir or 
assignee. Thus a gift of borough-english land, with a 
warranty, shall go to the youngest son with the land," 
And in 2 i2o. Abr» 743. it is said, that the father 
may vouch on such a warranty. 

M 3 
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Bbok l;^ " of his father, thdUgh assett descend to 
** him in fee-simple froril his said father^ 
** according to the custotii ; for that the war- 
*« ranty descends on his elder brother, who 
" is in full life^ and not on the youngest : 
*' and ih the same manner it is 6f a • col- 
'* lateral warranty^ made of such tenements^ 
'* where the warranty descends on the ddfeit 
" soil, S^Ci this shall not bar the yoiiiigest 
" son> jjfTi 

Seeti 736. " In the same manner it is rf 
*^ tenements in the eountjr of Kenti which 



* It if a eommoit mistekei thtt dl collated war- 
ranties are taken awa^ bjr ^the stat. 4fSf 5 Ann* 16* 
whereas that statute only makes void all warranties by 
teilsdlt for lifb, ana ail collaterial warranties made 
b^ iiif itocestdr^ not ha'ting afi estate of* inheritdnde in 
possession'. So that i( ^; be tlmdnt io tftil, t^ifaaiiidef 
to J8. his next brother (which is a very common easej 
arising almost on every marriage settlement) and A. 
b'eing in jpo^session, 'makes a feoffment, or levies a fine, 
with warranty from hiih and his heirs, aild diied with- 
+ Vide LUt. ^^* totife* this Is a f collateral warranty (for JB.*s 
sect. 716. title is by way of remainder, to which his elder brother 

is collateral) which shall bar S. notwithstanding the 
statute^ though no assets descend. Et sic de smiii^ 
bus. (b) 

* 

N 
I 

(6) This subject is profoundly and {perspicuously dis- 
cussed by Mr. Butler. Co, Litt^ 973. b. n. (2). 
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**are tailed gavelkind, which tenemente ^h^jj^ 

" are partible among the brothers, <§tr. aC- 

" cording to the custom ; if any such war- 

" ranty be made by an ancestor, such 

" warranty shall descend only to the heir, 

" which is the heir at common law j that is 

" to say, to the elder brother, according to 

" the conusance of the common law, and 

" not to all the heirs, that are heirs of such 

" tenements according to the custom.** 

Lord Coke*s comment on this place is 
this, ** Hereupon a diversity is to be ob- 
** served between a lien real and a lien 
** personal. For the lien real, as the war* 
" ranty, doth ever descend to the heir at 
** the common law, but the lien personal 
*^ doth bind the special heirs, as heirs in 
" gavelkind, (§t^.*' And the very same ob- 
servation is made by the same judge, Cro. 
Jot. 218. 

But the warranty may be pleaded in bat 
of the purparty of the eldest son, though 
not of the younger. 17 -Erf. 3. 61. a. 44 
Ed. S. 16. *. 

Indeed, by the pleading in Bearers case, 
Goldsb. 88. 1 Leon. 112., it seems admit- 
ted, that a Warranty with assets will bar all 
the heirs in gavelkind, but as it is contrary 
to all the other authorities, it cannot be ^^^\^^,^f 
maintained as law j but the case is worthy fands to all 

M 4 . 
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the sons 
equally to be 
dividedythey 
shall be in by 
the derise, 
and not by 
descent. 



Cro« Eliz. 
4S1. 
Golds. 141. 



to be cited for the matter adjudged; a 
formedon in descender by three brethren, of 
lands in gavelkind j the warranty of their 
ancestor was pleaded against them in bar, 
and they were at issue upon assets descend* 
ed to the demandants : the jiuy found a 
special verdict j that the father of the de- 
mandants was seised of the lands alleged to 
be assets, and by his will devised them to his 
three sons, the now demandants, and to their 
heirs, equally to be divided ; and if this 
should be said to be a descent to them was 
the question, because the law would have 
done as much, and therefore they should be 
assets: but the Court held the contrary, 
for they shall be joint-tenants, or tenants 
in common, and they shall not be in by 
descent, and so no assets ; for if a man may 
have more benefit by the devise than by 
descent, he shall take by the devise. The 
same law if he devises his lands to his two 
daughters and their heirs, they shall be 
joint-tenants and not coparceners ; and if a 
man devises to his son and heir in tail, he 
shall not take by the descent. 



S. Of vouch- 
ing heirs in 
gavelkind or 
borough^ 
ea^lish. 



3. If a man enfeoff another of an acre of 
land with warranty, and has issue two sons, 
and dies seised of another acre of ground 
of the nature of borough-english, and the 
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feoffee is impleaded : though the warranty Cfcap. VI. 
descends on the eldest son, yet he may vouch " ' 

them both, the one as heir to the warranty, 1 Ed. 3. 12. 
and the other as heir to the land ; for if ^2 Ed. 4! 10! 
he should vouch the eldest son only, then 
he should not have the fruit of his warranty, 
m. a recovery in value ; and the youngest 
son only he cannot vouch, because he is not 
heir at the common law upon whom the 
warranty descends. Co. Lift. 376. a* 

* So it is of heirs in gavelkind, the eldest 
may be vouched as heir to the warranty, 
and the other sons in respect of the inherit- 
a])ce descended to them. But the heir at 
common law may be vouched alone, at the 
election of the tenant. Co. LttL 376. i. 
Hob. 05. 2 Roll. Abr. 748, pi. 3. 

If he has likewise assets at common law; 
for otherwise they must all be vouched of 
necessity, unless the younger son has alien- 
ed his purparty before the day of voucher, 
38 Ed. 3o 22. b. And the eldest son cannot 
be vouched alone, where the other brothers 
have part of the same inheritancet 1 X £dn 3, 
Dette 7» Nofs Mm* 84, 



 19 Ed. 2. Aid 172. 1 Ed. 3. 12. a. 4 Ed. 3. B5 
43 E. 3. 19. 25 E. 3. 38. Fitz. Counterplea del 
Voucher 80. Voucher 2. 66. 94. 313, 314. 27 Hi 
6. 1. 22 Ed. 4. 10. a. in respect of the po9session, 




pffhe Naktfe qjf&avBlMrvct 

Vfhett lands! at coittihbh law descend, 
tod likewise iii gd.velkitid, and there are 
dlveM sotiS, and the feoffee would havfe the 
assets of each kind liable to hid warranty, 
A. the eldest soh ttlust first be vouched by 
hlttiself^ as Son and heir of th6 warrantor \ 
tod then the same A. with his other bfo- 
thert, *oiii, ahd coheirs Of* the same ances- 
tttt, all in one vouched \ ht the tenements 
at common law will not be recovered in 
value, unless the eldest be first vouched 
Alone) and then with the others, li Ed. S. 

Dmte 7. 4 Ed. 9. 65. h. attd Itt 33 Ed. 5. 
JudgthsMj 254. is a voucher in like manlier. 
But as Vouchiftg two men, as heiw to 
the tome ancet^tor, appears to be against the 
common law, Which acknowledges but one 
heii* male, it cannot be done without shew- 
ing the custom at the same time. 16 fir. 7* 
ISw n. Nor is it sufficient to say, that the 
Itod in demand Is gavelkind, but it ttiust 
Ifclso be alleged, that they are sehed of this 
gavelkind land by descent j for if the eldest 
«on enters into the whole, claiming it to 
himself, so that his entry cannot be said to 
be the possession of the other^ the youngest 
cannot be vouched with" the eldest, because 
he has not the possession, in regard of 
which only he is to be vouched. 4«3 Ed. S. 
19itt» tRoa.Abf.J^8.pL^2^4f. 



in pmt bf Des&eni HM PiH'Hthh. 

If the fithei- enfeoff his §bti khd heit, 
with wairanty froth hittidelf and his hfeirsj 
and dies; the ton ^hall voUch hitiiself^ iihd 
his yoUngef brbther as heii* in borttiigh-* 
efaj^lish, biil then this catlse tnUst be 8pe<' 
ciilly shewn. 40 Ed. St 14«i A. 41 Edi Si 
25. a. Co.LittiSdOidi %Rt)lLAbri74QiplA7i 

SiO it; aaet such & feoffiileiit^ the f&tber 

die Helped of khds ^ g^velkihd^ the eide^i 

son falAy l^Uch hittiself ahd hi§ brother, by 
the tsustotti of gavelkind^ shewing this foi^ 

cause; ligJET. 7iS»** liEdtSt Votithefs 
IIS; 

Itt the m»e of bbrough^'ehgUsh^ the §(m 

sitid fa^ by the cdftaMOn law havitig tidthifig 
by de»eeni, the wholie ItMss of the reeovery 
ib tftlUe lies upon the heirs ef ^e l&ti^ 
though they be ho heirs to the Wkrt-antyi 
Then ^ut the ^ase that there ift a WArmaty 
paramount^ Wh\$ shall deraign that waiv 
nuityi and td whom shall the f^cdvery in 
value gd? Some hiive said thbt as they are 
vduched together^ so idiali they vowh t()ver^ 
and that the r^eompense ih value shrill enure 
according td the loss^ and that the ^fifect 
must pursUe the caUse, as a recovery in 
value, 6h the part of the mother^ shall go td 
the heirs on the part of the mother, Sfc. 

Some others ht^d that it is against the 
maxim in law^ that Iheyv that ete idt 






Ofderaign- 
ing the war- 
ranty para- 
amount. 
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Book I. heirs to the warranty, should join in voucher, 
 " "' or take benefit of the warranty which de- 
scended not to them ; but that the heir at 
the common law, to whom the warranty 
descended, shall deraign the warranty and 
recover in value, and that this doth stand 
with the rule of the common law. 

Others hold the contrary, and that it 
should be both against the rule of law and 
against reason also ; for by the rule of law, 
the vouchee shall never sue to have execu- 
tion in value, till execution be sued against 
him : but in this case execution can never 
be sued against the heir at common law ; 
therefore he cannot sue to have execution 
over in value. Qdfy^ It should be against 
reason, that the heir at common law should 
Fitz.Gar- have totum Iturum, and the special heirs 
rantie,9i. totum damnum^ I find in our books this 

reason yielded, that the special heir should 
not be vouched only, because if the special 
heirs should be vouched only, they should 
not deraign the warranty over, which should 
be miischievous that they should lose the 
benefit of the warranty ; but if the heir at 
common law were vouched with them, as by 
law he ought, all might be saved. Co. Litt. 
376. h 

And this latter appears to be the opinion 
of Ix>rd Coke himself, from the case of Game 
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and Sims^ Cro. Jac. 218. where the same Chap. VL 
Judge says, that if the heir at common law 
be vouched for warranty, who vouches the 
heirs in gavelkind because of the possession, 
they all shall vouch over, and what is re- 
covered in value shall go only to the heirs 
in gavelkind. So if two be vouched where 
one has nothing, and they vouch over, the 
recovery in value goes only to him who had 
the interest. 

And of the same opinion, both as to the 
heirs in gavelkind and borough-english, was 
Holt ch. just, in the case of Page and Hey'^ 
ivard, Trin. 3 Ann. 

If two coparceniers in gavelkind are -^g® *» v^^- 
vouched as one heir, the parol shall demur 
for the nonage of the youngest, if he be 
seised ; yet he is vouched for his possession, 
and not because of the descent of the war- 
ranty. 43 Ed. 3. 19. a. 1 RoWsAbr. 144. 
pll. 27^.6.1. 

But it is a good counterplea in such case, 
that the youngest son is seised of no part 
of the land, by descent from the same an- 
cestor, and therefore that the demandant 
ought not to be delayed, by reason of his 
nonage. 43 Ed. 3.19* a Bro. Counterplea 
del Vottcker, 11. 

If one parcener in gavelkind is vouched, Aid prayer 
he may pray in aid of his coparcenersi that ^ voucher. 
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^ook I 



Warranty in 
a fine for the 
heirs of 
three, the 
lands being 
garelkindy 
good. 



tlpy may be equally charjjed, and h^yp tlie 
benefit of the wajrp-nty paraipQunt. II H* 
4. 23. q^ But where, in a Cut in vita^ fojar 
coparceners 'jn^ gayelkipd were vouchedj 
and three of them made default after d^r 
fault, upw which seisin of the }and lY^ 
awarded ^ three parts, anji the fourth enr 
tered into the warrjanty j it y^^s a4Judgpd 
|hat he should not have aid of tl^je Ptper 
three j for the charge is now equal, and the 
others havje lost their parts, and if be should 
have aid of them, he should recover also^ prq 
rat^f against them for his part^ and so should 
not lose as much as the rest, hut only ^ 
foiuth part of the fourth part. 19 Ed. 2. 

Fitzi, 4/^, J72, i MoiP^ 4br. 188. pi 14. 

m, pi S, 

Xhrea fne» leylecj 9 fine, with ^s^arraaity 
fpr th^ heirs of them all ; the court doubted 
wh^^h^T they shpuld rAceive it, for that die 
warranty should be for the heirs of one m 
certain j biit bie/cause the lapd was gavel- 
kind, and the conusors heirs by the custosa, 
it was iadmitted. 24 Ed. 3. 66. b. Fitzh. 
Fineff 113, JBro. Fim^. 6^, Co. of Fines, 
sect. §. (k) 



(b) A fine of common law lands to two and their 
heirs, though contr^ to the practice, wiU Jtxe jwalid. 
2. Mod. 49. 



c. 19. Bract lib. 2. c. 26. / 60. b. Fleta % 

125. 17 Ed. 3. 9. a. 30 jErf. 3. 25. 81 F.N:B.m. 



The statute (as it is called) de Consuettn^ Chap. VL 
nihiLS Kancice^ makes mention of a custoipar jr q^ ^^ ^^ 
p^ition of the personal estate of the g^ tib»ofeopd« 
velkind tenant, ^t his dealji, *g,mongst his ^ 
wife and children, much in the s?une man- 
ner as is the custom of London / but this 
was at a time when, by the better opinion s^^ 
the writ de rationabtU parte bonorum was 
holden to lie, hy the general custom of the 
realm, Glanv.Ub.^. c.5. Magna Char% ^vSSsr 

r sea* 
L. 

Ed. 3. Responder, 6. (c) And Lord Coke's Co. Litt. 
opmion, in 2 Inst. 83. that this writ never i'^^* *• 
lay by the common law, is founded on an 
apparent mistake of the passage in Bracton, 
Neq: tuvorem neq: liberos ampUus capere 
de bonis defuncti patris vel viri mobiUbus, 
quam fuerit eis specialiter reUctum^ S^c. 
which in the book itself is affirmed of the 
custom of some cities and boroughs, in op- 
position to the general law of the land. 
However it is certain there is no such cus- 
tom in the county of Kent at this day ; 
Mf . Lambard, who wrote above 150 years Peram. fft 
ago, speaks of it only as a thing which had 
been formerly; and though Mr. Somner 



(c) Cq. latt. 176. b. n. (6). 



176 Of the Nature of Gavelkind^ ^c. 

Book I. mfentions an inclination in some persons of 
In pref. to Ws time to have revived this usage, yet 
gavelkind, their endeavours never took effect : on the 

contrary, the men of Kent have now, be- 
yond controversy, the same power of dis- 
posing of their personal estates by will, as 
the other subjects of this kingdom ; and as 
to the division of intestate's estates, are 
equally under the direction of the statutes 
of distribution : and therefore I shall pass 
over this partition of goods as an obsolete 
matter. 
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OF THE SPECIAL CUSTOMS INCIDENT TO GAVEL- 
KIND LANDS IN KENT. 



CHAP. I. 

Of Tenancy by the Curtesy^ 

I NOW come to treat of the special^ or parti-^ Chap. I. 
cuiar customs, which the courts of law '- '""^ 

will not take notice of, barely on alleging 
the lands to be of the nature or tenure of 
gavelkind, but which ought to be pleaded Ante, 51,52. 
as specially as other customs ; such as, ac- 
cording to the opinion of the court in the 
case of Wiseman and Cotton^ are not pro- ' 
perly incident to, or inseparable from the 
nature of gavelkind, and yet are, by 
immemorial usage, annexed to land of this 
tenure in the county of KenU equally with 
partition ; and indeed at this day are more 
extensive than that, these still continuing to 
take place (as has been before observed) Ante, 96. 
even in lands disgavelled. 
I shall first begin with the, tenancy by 

N 
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cttBtom dif- 
fers from the 
curtesy of 
England. 



Authorities 
to shew that 
the husband 
is intitled, 
after issue 
had, only to 
a moiety as 
long as un- 
married. 



Of Tenancy by the Curtesy. 

the curtesy, of the wife's inheritance in ga- 
velkind. 

This was formerly called the maxims* Jree- 
benchf and differs from the husband's es- 
tate by the curtesy of England^ both in 
quantity, it being but of a moiety, and in 
quality, as it is obtained on more easy terms, 
for children are not necessary to intitle to 
it, and indeed enjoyed upon different con- 
ditions, it being liable to be forfeited by 
the marriage of the tenant. 

But as I have heard some doubt made» 
whether there be any usage in this county, 
variant from the common law concerning 
tenancy by the curtesy, I shall not content 
myself* with this short account of the pe* 
culiarities of this custom, but think it ne* 
cessary to cite, in a more particular nlanner, 
what authorities I have found on record, or 
in the books in support thereof, that no 
room may be left for future disputes con* 
cerning it. 

I shall therefore endeavour to shew, h 
that the husband surviving the wife is^ 
even after issue had between them^ by the 
custom of Kent, intitled to no more than a 
moiety of her gavelkind lands, arid that 
only while he lives unmarried. 

* Post itin. Kane. 39. H. 3. rot. I*, in dorso. rot. 26. 
in dorso. 9 Ed. 3. 38. a. Somn. 179. 
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2. That the custom gives him the same Chap. I. 
advantage, thotigh he never had issue by his 
mfk. 

The first is generally accounted the more 
doubtful point ; but I chuse to begin with 
it, because it will appear to be put most be- 
yond controversy, by the evidence on record 
as to this matter ; which is very strong, and 
in order of time as follows : 

Itin. Kane. 39 H. 3. rot. 14. in dor so. Cut in vitL 
A ctd in vitdy by John k Mose and Juliana 
his wife against John Peltebeam, for a mes- 
suage and lands in Mailing. « Et Johan^ ^eadsAat 
" ms Peltebeam venit, et de medietate prae- ^g is seised 
" dictorum tenementorum dicit, quod ipse but of a 

, • !• •. J moiety, and 

"non potest respondere, quia dicit, quod of that as his 

" non tenet praedictam terram nisi in custo- free-bencih 

" dia cum quodam Philippo filio suo, cujus J^ of ^^ 

"jus et haereditas praedicta terra est, et qui being the in- 

** est infra aetatem et in custodia sua : et de J^'i^t^^^^^^^^ 

** alterd medietate dicit, quod tend medie- 

" tatem illam tanquam liberum bancum suum^ 

^^per legem et consuetudinem Kancice^ eo 

** quod praedictum tenementum fuit jus et 

^* haereditas cujusdamJBo^aTWWwrf^, quondam 

" uxoris suae ; et vocat iride ad warrantum And prays in 

« praedictum Philippum fiUum et haeredem if^^l^'"" 

" praedictae Rosamundce^ qui est infra aeta- wife's heir, 

" tem. Ideo loquela ista, quantum ad me- ^<^- 

" dietatem praedictam, quam ipse tenet in 
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Assise. 

Tenants 
plead that 
the plaintiff 
was intttled 
but as tenant 
by the cur- 
tesy, and 
that he for- 
feited his 
estate by 
marrying 
again, being 
eavelkindy 



a 



« 



<^ liberum bancum suum sine die, usq : ad 
*^ aetatem prasdicti Philippi ; et de alii me- 
" dictate prasdicta, consideratum est quod 
<< prasdictus Johannes PeUebeafn inde sine 
^* die, et Johannes et Jtdiand in mi'a pro 
" false clamore/* 
Itin. Kane. 55 H. 3. rot. 7- " Assisa ve- 
nit recognitura si Simeon de Haliberg et 
Beatrix uxor ejus, &c. injuste disseisive* 
" runt WiWum filium Johamus de Hersing 
<< de libero tenemento, &c. £t Simeon et 
<' Beatrix uxor ejus dicunt, quod prasdictus 
" WilViLS injuste tulit assisam illam contra 
<< eos, quia dicunt quod praBdictum tene- 
" mentum, quod praedictus WilPtis posuit 
<< in visu suo, fuit jus ethaBreditas cujusdam 
<< Christiance^ quondam uxoris suae, et soro- 
<^ ris praedictaa Beatricis^ cujus haeres ips^ 
" est ; ita quod idem WitPm^ vivente prae^ 
<< dictd Christiana uxore suS, tenuit prasdic^ 
<< turn tenementum in manu sui, et postea 
<< mortud eddem Christiana^ tenuit idem 
«< WilTtis praBdictum tenementum* per fe- 
^^ gem Angliaa, sicut ei Ucuit, quamdiu se 



* The reader may observe, that several of these re- 
cords take no notice that the quantity of the husband's 
estate, by the custom is different from that by the cur- 
tesy of England; but it will occur at the saime time, 
that the question in them was not what part the tenant 
was entitled to at the death of his wife, but only whe- 

4 
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*^ tenvit sine tutore sibi desponsata ; et quid Chap. I. 
^* idem WilPus postea desponsavit quandani - -' 

uxorem^ idem Simeon et Beatrix^ ed qudd 
proles suscepta de praedictis WiWo et 
'< Christiana obiit, posuerunt se in prasdicto 
*' tenemento nomine ipsius Beatricis propin- 
<^ quioris hasredis praedictae Christiame^ sicut 
'* eis licuit secundum legem et consuetudinem 
** tenementorum in gavylkinde.** 

« Et praedictus WilPtis bene concedit. Plaintiff re- 
" quod ipse nihD clamat nisi nomine prae- P^^» ^^ 
" dictae Christiamey sed dicit quod praedic- not of such ^ 
" turn tenementum non est talis naturae, nature 
** quod illi, qui illud tenent per legem 
" AnglicBj illud amittere debeant, licet ad 



ther he had, by a subsequent act, forfeited that estate, 
whatsoever it was ; and the conclusion of them all is, 
that the tenant had lost his estate, so that it became 
entirely immaterial what he had before. The reasons 
(^ the husband's not demanding a moie^^ only of so 
many acres, &c. are, 1. because he might remain in 
the whole quousq : pariitumjmtf Sfc. as appears by th^ 
record of itin. Kane, 21 Ed. 1. rot, 1. where, on this 
account, though his claim is but of a moiety, he has 
judgment for the whole. 2. If the action was brought 
^ler partition made, then he no longer remained tenant 
of an undivided moiety, but of course, counted for the 
whole of so many acres as were allotted to him on the 
partition; as we see in itin, Kane. 6 Ed, 2. rot. 17 • 
The rest of the records put it out of all doubt that he 
is but entitled to a moiety. 

N 3 
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NoDiuit. 



Assise, 



Tenant 
pleads, that 
the plaintiff 
being seised 
as tenant by 
the curtesy, 
married 
again and 
committed 
waste, and 
that she 
entered, S^c. 
by the cus- 
tom of ga- 
velkind. 



Plaintiff re- 
plies, that 
the .lands are 
of his own 
purchase. 

Verdict apd 
judgment for 
the tenant. 



<* secundas nuptias convolaverunt ; et de 
^< hoc se ponit super assisam. Postea prae* 
<< dicuts fVilPus non est prosedutus breve 
" suum» &c/' 

In eod* itin. rot. 51. " Assisa venit re» 
'* cognitura si MabiUa^ filiaZ>yoni£i^, et alii 
^ injuste disseisiverunt Johannem le Guk 
<< de libero tenemento suo, &c/' 

" Et Mabilia et alii venerant, et Mdbilia 
<* respondet pro se et omnibus aliis^ et dicit, 
<< quod prsedictum messuagium et terras 
" fuerunt perquisitum praedictae Dyontsim 
<< matris suae, quae nupta fuit praedicto Jo^ 
<< hanni k Gtde^ ita quod, post mortem ejus* 
<< dem DyonisicBy praedictus Johannes tenuit 
prasdicta tenementa per legem gavelykynd^ 
et quia fecit vastum et estrapamentum de 
" eodem tenemento, postqtumt aliam tuporem 
" diuveratf praedicta Mabilia intra vit in prae- 
<< dicta tenementa per capitalem dominum 
<^ ejusdem feodi^ ut in hasreditatem suamy 
<^ prout ei bene licuit, secundum legem et 
" consuetudinem gavelykindorum.** 

" Et prasdictus Johannes dicit, quod nihil 
*< habuit in prasdictis tenementis nomine 
<^ praedictae Dyonisice, quia dicit quod tene- 
menta fuerunt perquisitum suum, &c/' 
" Juratores dicunt, super sacramentum 
suum, quod praedictum tenementum fuit 
jus prasdictae Dyonisice^ uxori^ praedicti 
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<' JohcmniSi qui tenementum iUud postea te^ Chap. I. 

♦* nuitper legem Anglise^ et qtm idem Jo- ^ ■■'''-■'-' 

^< hannes secundo maritavitf et fecit va9tum 

^* et venditionem de prsdictis tenen^entis, 

^^ prasdicta Mabilia intrcmt in prasdicta te* 

'^ nementa, secundum quod ei Ucuit per legem 

<< Kanqiae. Ideo consideratum est, quod 

<< prasdicta Mabilia et alii eant inde sine 

*^ die, et pra&dictus Johannes nihil capiat 

" per assisam, sed sit in ini'a, &c/' 

Itin. Kane. 7 Ed* 1. rot. 3. in dorso^ Rex Assise. 
RoU. In an assise brought by William and 
Thomas^ sons of Hugh de HormesdesholU 
against Stephen Amet^ for a messuage and Tenant 
two acres of meadow in Wesibyr^ the te- Pleads, that 

, , , , . . . he 18 in by 

nant plea;ds, that the premises in question the curtesy 

♦*fuerunt jus et haereditas Ji^fiarwp, quon* oi England. 

'< dam uxoris suae, &c. quae inde obiit seisita, 

<< de qu& ipse suscitavit prolem, unde dicit, 

<< qudd nihil clamat, in praedictis tenementis, 

^< nisi per legem AngUce^ ratione praedictae 

'* proli£i ex ed suscitatae, &c/' 

•^ Et iidem Will'us et Thomas dicunt. Plaintiffs re- 
?« quod praedictus Stephanas nihil clamare \JJ^^^^' 
*^ potest, in tenementis praedictis, per legem veikind, to 
'* AngUce, quia dicunt qudd praedictum te* gg^^d^^^- 
" nementum tenetur in gavilekynde, et con^ riage, S^c. ' 
^< suetudo de gavelekynde talis est^ quod cum 
** aUquis desponsavit mulierem habentem 
" hcBreditakm, e* cj: ed suscitavit prolem^ et 

N 4 . 
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• > • 



Vetdict finds 
die cttBtom, 



Judgment 
for&eplain- 

Assise. 



Plaintiff inti- 
tles himself 
to a moiety 
as tenant by 
the curtesy 
according to 
the custom 
of gavelkind. 



« 



« 



<< post mortem ilUus muUeris^ aUam dus^ent m 
«• uxorem^ hceredes primce muUeris habent 
<< actionem petendi hcereditatem prwuB wco- 
ris ; et dicunt quod praedictus Stephanus^ 
post mortem praedictas JuUanw^ primas 
" uxoris suae, matris praedictonim WiWi et 
<< Thomar^ duxit quandam uxorem quas ad* 
** hue superstes est. Postea venit Jurata^ 
" et dicit qmd taUs est ccmsuetudo patrke^ 
" qualis praedicti WiU^us et Thomas dicunt, 
<^et qudd praBdictus Stephanus quandam 
** aliam in uxorem duxit, quas adhuc super- 
<* stes est Ideo consideratum est qudd 
<• prasdictus WilPus et Thofnas recuperent 
'< seisinam suam, &c." 

Itin. Kane. 91 Ed. I. Beremcke RoUj 
rot. 1. in dorso. In an assise brought by 
WilUam Stoc against Robert^ son of Robert 
de Thirling^ for lands in Stwrrey and West^ 
bere^ the tenant pleads in bar, that he is son 
and heir of -Mavd of TFestbere, who died 
seised of the premises in question. The 
plaintiff, in his replication, admits that Maud 
died seised, << sed dicit qudd ipse despon- 
<< savit praedictam Matildam, de qu& susci- 
** tavit prolem, ratione cujus prolis, ipse 
<^ habere debet medietatem tptius tenementi 
** de quo ipsa Matilda obiit seisita, per con-^ 
<< suetudinem Kancue, ed quod tenementa 
<* praedicta tenentur in gavilykende, et in 
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«* eodem morari debet, quousq : partitum Chap-^l; 
<* fuerit inter ipsum et haeredem.** 

The tenant rejoins, and confesses that the 
plaintiff had issue by Maud^ " sed dicit 
" qudd WilPus e& ratione de tenementis 
" quae tenentur in gavylekende secundum 
** consuetudinem Kancue nihil habere de- 
" bet ; et hoc paratus est verificare." 

« Et quia TOTUS COMITATUS * re- The whole 

cordatuVf qmd quilibet vir qui desponsave- t^e c^ustom. 

rit mulierenif qtue tenementa habet de hcere* 
" ditate sud, et de ipsa prolem suscitaverit, 
** post mortem ej'tcsdem v^xoriSy habere debet 
** medietatem totius hcereditatis ejusdem tenen- 
" dam ad terminum vitce suce, nisiprius aliam 
" diuverit uxorem. Ided consideratum est, 
" quod praedictus fVilFus recuperet seisinam 
" suam de praedictis tenementis.'* 

In eod. itin. rot. 41. an assise brought Assise, 
against Salomon^ son of Hugh de Atteseld^ 
who pleads non-tenure in the following spe- 
cial manner : " Venit et dicit, quod prae- Tenant 
" dictum tenementum fuit de gavelecund, tenure,"for" 
" et qudd quaedam Cristiana, quondam that he had 
" uxor sua, obiit inde seisita ut de feodo, byTh^cur^ 
** post cujus mortem, praedictus iSa/omon te- tesy,buthad 
** nuit tenementa praedicta per legem Anglice, [h^^ustonf 
** quousque secundam uxorem desponsave- of gavelkind, 

by marrying 

again. 
* For the meaning of this expression, see post, lib* 2. 

c. 7. 
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Book II. « raty per quod incontinenti per consuetu* 
<< dinem de gavelecund forisfecit ipse tene« 
<< menta pra&dicta ; et liberum tenementum 
^^ eorundem tenementorum fuit quarundam 
^^ JohamuB et Margerim filianiin ipsorum 
<' Salomon et praedictse CristianWf et qudd 
'^ Cristiance prasdictse Johamia et Margeria 
*< hasredes sunt ; inde dicit qudd ipse non 
'^ tenet." And issue is taken on the non- 
tenure. 
The jury ** Juratores dicunt super sacramentum 

find accord- " suum, qudd praedicta Cristiam obiit 

" seisita de tenementis prasdictis ut de 
** feodo, post cujus mortem prcedktm Salo^ 
'< mon tenuit tenementa prasdicta, per legem 
<< AngUoB^qtmt^qwsecundamiuvoremmamde^ 
•* sponsaveratj per quod incontinenti postea 
^* liberum tenementum prasdictum tenemen- 
" tum fuit praedictas Johannes et Margerice^ 
*< ut haaredum prasdictae Christianw, sicut 
<< praedicitur, unde dicunt qudd prasdictus 
<< Salomon die et anno, &c. non tenuit, &c. 



i 



In assise the In eodem itin. rot. 70., in an assise 
iS7ten^^ brought for lands, part at common law, and 
by the cur* part gavelkind, ^^juratores super sacramen* 
*^y.®^ i^ " tum dicunt, qudd prasdicta tenementa fue- 
have but a " ^^^^ j^^ praedictae AUdce^ matris praedicti 
moiety by « Johannis^ et quondam uxoris prasdicti 

" Will^ii de qua idem WiWus prolem susci- 
" tavit, ratione cujus prolis, idem WilPiLS 



the custom* 
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" remansit in eisdem tenementis post mor" Chap. i. 

" tern praedicta^ ^fici^, ut in illis quae tenere ' ' ^ -' 

** debuit per legem Anglue^ quousq : prag- 

<* dicti Johannes, &c. ipsum injuste disseisin* 

'< veruntj dicunt etiam» qudd gtuedampars 

^^ prcedktorum tenementorum tenetur in ga^ 

" vilikendf unde prcedictm Will'us tantum hor 

'* here debet medietatem, secundum consuetu- 

** dinem comitatus istius. 

" Itin. Kane. 6 Ed. 2. rot I7. Assisa ve- Assise. 
" nit recognitura si WiiruSy filius Petri de 
" Merdalcy et alii injust^, &c. disseisiverunt 
" Petrum de Merdale de libero tenemento 
" suo in Benham et Hertlepe, &c. unde 
" queritur quod disseisiverunt eum de uno 
" messuagioy decern acris terrae, et octo so- 
'* lidatis redditus cum pemnentiis, &c. 

" Et prasdictus WiWus filius Petri re- Tenant 
spondet ut tenens, &c, et dicit quod prae- fhe^^aintiff 
dictus Petrus injuste tulit assisam istam was never 
" versus eum, &c. quia dicit, qudd idem ^^^^^i 4*^- 
" Petrus nunquam fuit in seisina de praedic- 
*^ tis tenementis cum pertinentiis, ut de li- 
" bero tenemento suo, ita quod potuit dis- 
" seisiri, et de hoc se ponit super patriam, 
" et praedictus Petrus similiter, ideo capia- 
*• tur assisa. 

" Juratores dicunt super sacramentum Jury find 
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that the 
plaintiff was 
seised as of 
a moiety of 
the inherit- 
ance of his 
late wife, by 
the custom 
offfavelkind, 
to hold while 
sole. 
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And being 
seised, the 
tenant at the 
age of 15 
released, S^c. 



suum^ qudd prasdicta tenemental quae pra> 
** dictus Petrus posuit in visu suo, et unde 
queritur se disseisin^ tenentur in gavely- 
kynde, et sunt medietas unius messuagii, 
** viginti acrarum terras, et sexdedm soli- 
'* datorum reddit^, ciun pertinentiis, quas 
^* aliquo tempore fuerunt in seisin& praedicti 
" Petri et cujusdam AgnetiSy quondam uxo- 
ris ipsius Petri^ ut de jure et haereditate 
ipsius Agnetis. Qui quidem Petrus pro- 
creavit de ipsd Agnete duos filios, scil. 
praedictum WilPum filium Petri^ et quen- 
dam Rogeruniy post mortem czyus Agnetis, 
" medietas eorundem tenementorum^ secun- 
" dum consuetvdinem de gavelykynde^ reman- 
" sit et remanere debuit prcedicto Petro, fe- 
" nenda eidem Petro ad terminum vitce ipsius 
^< Petri, sdl. quamdiu sine alia tuxiore ducen- 
'^ da se teneret ; et alia medietas eorundem 
*• tenementorum, inter praedictum WiWum^ 
^* filium Petrij et Rogerum^ fratrem ejus, 
« aequaliter partita fuit ; et dicunt quod 
" postea, praedicto WilPo filio Petri aetatis 
** quindecim annorum existente, quando 
" idem Will'us fuit plence eetatis, secundum 
" consuettuUnem de gavelykynde^ sdl. post 
^* qidntum decimum annum completum^ per 
*< quoddam scriptum confectum apud Lon- 
" rfow, concessiit et dimisit praedicto Petro 
" omnes terras et tenementa cum pertinen- 
" tiis, quae habuit, sive habere potuit, in 
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' villis prsedictis, per successionem hasredi'^ Chap. I. 

< tariam de prsedicta Agnete matre ipsius 

* WilPi^ tenendum eidem Petro ad termi- 

* num vitae ipsius Petri ; praedictis tene- 

* mentis, unde assisa ista arrainata est, in 
^seisind prasdicti Petri existentibus : qui 

< quidem WiWtcs postea rediens ad praedicta 
'tenementa factum suum pra^dictum pa- 

^ trias notificavit et ratum habuit £t di- And that the 

* cunt, qudd praedictus Petrus postmodum P^^^**f ^' 

* *^ ' * terwards 

^ se maritavit et cepit uxorem, et qudd prae* married a 

* dictus Rogerus frater postnatus, quamcito second wife, 

1. St !• -n • and upon the 

* constabat ei quod praedictus Petrus man- claim of Ro- 

* tavit se, ut pr$edictum est, vendiccwit re- g^r, one of 

t -•j j» J ji* J. A* T the sons, de- 

* stauum prcedtctce medtetattSy quam prcedtC'^ livered to 

* tus Petrus tenuit secundum consuettcdinem him his pur- 
^ prcedictam, . quw ei accrevit ratione quod g^^moiety, 

< idem Petrus cepit u^xoreniy et quod idem as forfeited. 

< Petrus medietatem dictas medietatis, quam 

* idem Petrus tenuit per pra^dictam consue- 

* tudinem de gavelykynde de proparte ip-p 

* sius Rogeriy liberavit eidem Rogero. Et 

' qudd prasdictus WiWus querens, sciens But Wm. 

' qudd prasdictus Petrus pater suus ceperat ^^^ ^^ 

^ uxorem, sicut prasdictum est, nullum cla- above a year 

* meum apposuit versus ipsum Petrum pro ^^ ^ * 

< parte su^ de hasreditate habendd, sed 

* morabatur cum ipso Petro per unum an- 
' num et dimidium, postquam idem Petrus 

* cepit praedictam uxorem suam secundam, 
^ absq : aliquo impedimento pra^dicto Pe- 




Judgment 
forUieplain- 
tiffy because 
the tenant 
had released, 
Sfc* 
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*' tro inde faciendo ; et sic idem Petrus re- 
^< mansit in seisini de prsdictis tenementis 
per totum tempud prsedictum pacific^, 
quousq: praedictus WitPus filius Petri 
*• ipsum Petrum inde ejecit. Ideo consi- 
" deratum est, qu6d prasdictuis Petrus recu- 
*^ peret seisinam suam de medietate prse- 
** dictorum tenementorum, unde queritur 
<< se disseisin, sciL de illd medietate, quas 
cecidit in propartem praedicti WiWi filii 
Petri, quando participatio pra^cta facta 
" fuit inter ipsum TVilPum et Rogerum fra- 
trem ejus, ut praBdictum est, per visum 
recognitorum, et damna sua, quae taxan- 
tur per eosdem ad unam marcam ; et 
« WiWus filius Petri in mia, &c. Et quoad 
** aliam medietatem eorundem tenemento- 
" rum, quae remansit praedicto Petro post 
" mortem praedictae Agnetis, tenenda eidem 
" Petro, secundum consuetudinem de ga- 
" velykynde, in forma prasdicta, ut prasdic- 
'< tum est, dies datus est eis de audiendo 
** judicio suo hie die Martis, &c. Postea 
" ad iUum diem venit praedictus Petrus^ et 
<« alii non venerunt ; et quia per assisam 
" praedictam compertum est, qudd praedic- 
" tus WilViis^ secundum consuetudinem de 
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* Note; The wordsyjuit plena iPtatis, seem to be left 
out of the record ; for they are necessary to complete 
the sense. 
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•* gavelyk3mde, tempore quo concessit et Chap. I. 

" dimisit praedicto Petro praBdictam medie*- 

<* tatem, quae ei remansit, &c. et factum 

" suum cum patrii ista ratum habuit, mo- 

** ram faciens cum praedicto Petroj ut prae- 

" dictum est j et qudd idem Petrus seisi- 

nam suam inde continuavit, quousq: 

praadictus WilPus postea per longum tem- 
" pus ipsum Petrum inde contra factum 
" suum ejecit, consideratum est qudd prae- 
" dictus Petrus recuperet inde seisinam 
" suam per visum recognitorum, et damna 
*< sua, quae taxantur per eosdem ad unam 
" marcam j et WilVus in mia ; et similiter 
" praedictus Petrus in mia pro falso clamore 
•* versus alios in brevi, &c.*' 

There is a report of this last case, among 
others of the same eyre^ given to Lincoln's 
Inn library, by Hale, ch, just. 

And it appears further by John Scerre's 
case, to be found inter plac. ass. in com. Kane. 
SEd. 2. and Alexander de Greenhethe'5 
case, ass. in eod com. 15 Ed. 2. and Robert 
le Pykoc*^ case, ass. in eod. com. 17 Ed. 2. 
S(19 Ed. 2. anrf William rfe AdehuUegate's 
case, ass. in eod. com. 19 Ed. 2. that 
tenant by the curtesy of gavelkind lands is 
entitled but to a moiety. 

9 Ed. 3. 38. a. Aprcecipe brought against 
a man, who pleads that the tenements are 
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Book 11^ 



Trespass 



Defendant 
pleads the 
custom of 
eavelkind 
for the hus« 
band to have 
a moiety of 
the estate of 
his late wife, 
while he lives 
unmarried, 
and indtles 
himself by it. 



of the nature of gsivelkind, and that he 
holds them bs Jree-bench in the name of 
dower, as a moiety of the tenements that 
were his wife's, now of the inheritance of 
John^ son and heir of his wife, and prays aid 
of him, and says he is under age, Sfc. and 
thereupon the parol demurred. 

Mich. 13 Ric. 2. C. B. rot. 645. Kane. 
In an action of trespass, brought by Richard 
Bak and William Holy against Tho. CUwer^ 
for breaking their close at Bakchild and 
Tonge, 4r. and cutting down the com, <§tr. 

The Defendant pleads, << quod quaedam 
** Godelina Claver, quae fuit uxor ipsius 
" ThomcB Claver^ fiiit seisita de uno messua** 
" gio et septem acris terrae cum pertinen<r 
** tiis in prasdicta villa de Bakchild, in domi- 
** nico suo ut de feodo, quae tenementa sunt 
" de tenura de gavelkynde in comitatu Kan^ 
<< cicBt et inde obiit seisita, et secundum con- 
** suetudinem de tenura de gavelkynd de 
<< tenementis, unde mulieres sic seisitas sunt, 
" viri post mortem earundem mulierum de- 
" bent tenere medietatem tenementorum il- 
*^ lorum pro indiviso [^ • simul cum haere- 
** dibusj earundem mulierum, dum tamen 



* N. B. The Roll being much damaged by wet, is 
obliterated in all the places between the [ ] and sup- 
plied only by the sense. 
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" viri prsedicti se tenent non maritatos ; et Chap. I. ^ 

<' dicit qu6d prffidicta GodeUna obiit seisita 

<' de tenementis praedictis in Bakchildy unde 

" locus, in quo ipsi supponunt transgres- 

^< sionem praedictam fieri, est parcella ; post 

'' [cujus mortem] prasdicti Ricardus Bah 

^ et WiWtts Holy tenementa praedicta unde, 

'^ &c. intraverunt, et terram inde seminaver- 

<Mint, Thomas CUwer ut vir ejus- 

^* dem GodeUncB^ pro eo qu6d ad ipsiim 
<' pertinuit habendum medietatem secun- 
^ dum [consuetudinem] praedictam, intravit 
<' tenementa praedicta, et medietatem bla- 
^Morum super terram prasdictam semi- 
^^natorum messuit, prout ei bene licuit, 

The Plaintiff reply, ** Quod consuetudo Plaintife re 
" de gavelky nd talis est, qudd si hujusmodi ^Q^ionTu for 
" viri et mulieres habeant exitum, inter se, the husband 
« qudd [tuncj hujusmodi viri habebunt me- l^^r*^ 
<< dietatem terrarum et tenementorum mulie- issue had, 
" rum praedictarum, dum tamen se tenuerint ^^J ^^e 
^^ [non] maritatos, et si contingit hujusmodi s^c. 
'^ viros et mulieres non habere exitum inter 
" se, [tunc] post mortem mulierum praedic- 
*^ tarum, non debent habere aliquam partem 
** terrarum et tenementorum mulierum pras- 
^* dictarum, [et dicunt] qu6d prasdicta Go- 
** delina obiit sine haerede inter se et jpras- 

o 
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Defendant 
rejoins, that 
the custom 

fives the 
usband a 
moiety, whe- 
ther Uiere' 
were issue 
or no, and 
traverses the 
custom al- 
leged by 
the plaintifi* 

Issue there- 
on. 
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^* dictum Thomam Clover exeunte ; et hoc 
<< parati sunt verificare, unde petunt judici- 
*< um et damna, &c. 

'< £t prsedictus Thonuts dicit, qudd con- 
'< suetudo de gavelkind talis est, qu6d sive 
hujusmodi [viri et mulieres^ habeant exi- 
tum, sive non, qudd viri post mortem 
'< earundem mulierum debent habere medie- 
tatem, tenendam in forma superius per 
ipsum Thomam declarata j absq. hoc qu6d 
^^ aliqua talis consuetudo habetur in gavel- 
kynde, prout prsedictus Bicardtts Bak et 
JVilPtcs Holy superi^ allegaverunt ; et 
^* de hoc se ponit super patriam, &c. et 
" prsedictus Bicardus Bak et WiWus Holy 
" similiter. Ideo, &c, prseceptum est vice- 
" comiti qudd venire, &c. Ad quern diem 
venerunt partes praedictae, et vicecomes 
non misit breve. Ideo sicut prius, &c. 
" ad recognoscendum, &c." But there is 
no verdict entered. 

And lastly, in an ejectment, hetweexiWood 
on the demise of Walsh and Baker against 
JefferieSftried at the summer assises for Kent 
in 1739, before the lord ch. just. Lee, it was 
found to be the custom of Kent, that the 
husband, who has issue by his wife^ shall 
be tenant by the curtesy of a moiety only 
of her gavelkind lands. And accordingly 
Baker, the tenant by the curtesy, had a ver- 
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diet for a part only. Indeed, the premises Chi^. L 
in question being of small value, the matter ' 

was not greatly contested ; the proof of the 
custom was by two attomies of note, who 
gave evidence of the general reputation of 
the county ; and nothing was attempted to 
be proved to the contrary. 

This series of precedents stands contra* 
dieted by no case whatsoever, that I have 
been able to find, except a short anonymous 
note in Style^% Practical Register^ 314. 322. 
where it is said to have been holden, in 
B. R. Mich. 22 Car., that by the custom of 
Kent, if a man has issue by his wife, then 
he shall be tenant by the curtesy of all the 
gavelkind lands his wife was seised of, and 
though he marry again he shall not forfeit 
his estate. Were this book of greater au- 
thority than it is (being but of little, except 
as to matters of practice) and the case taken 
to be truly reported, it could not counter- 
balance the weight of the others to the 
contrary. But I had the curiosity to search 
the rolls of that term, and could find no 
case entered on record as of that time, 
in which this matter could come judicially 
before the court. 

I shall proceed to shew in the next place. Authorities 
that the custom of Kent, thougli less in- *» "^i^ V*^*] 
dulgent than the curtesy o{ England to such j^ intitled to 

o 2 ' 
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Book II. husbands as have issue by their wives, is 
a moiety L ™^^® favourable than the common law to 
long as he those that have none, giving them an equal 
ried Ao*"h ^^^'^t^^ with the others, viz. a moiety as 
no iiBue had. long OS they live unmarried. And notwith- 
standing this be made a doubt, in the re- 
cord last cited of Mich. IS Bich.^ 2. yet that 
case is, in some measure, an authority for 
the custom ; for the defendant, who ckdmed 
to be tenant of a moiety, though no issue 
had, having taken possession of the pre- 
mises, the not bringing on the cause to 
trial was a kind of tacit acquiescence in his 
right. And though some of the foregoing 
records, which say, that ratione proUs sus- 
cUatcB^ ^. tenuity seem to make that a pre- 
vious qualification, yet they are properly 
explained and answered by the following 
authorities : 

First, the cu^tumal it^Afi ^* If a man take 
<< a wife that has inheritance of gavelkind, 
<< and the wife dies before him, let the 
<* husband have the moiety of those lands 
<* and tenements, whereof she died seised, 
^' so long as he holds himself a widower, 
<< without doing any estrepement, waste, or 
" exile, whether there were issue between 
<* them^ or not : and if he takes another wife, 
" let him lose all." 
In a writ of dower brought for a moiety, 

6 
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in itin. Kane. 25 H. 3. (to be found in the ^^V* ^ 
Appen. to Somner on Gavelk. 179*) by 
Burga^ late wife of Peter de Bendings^ 
against the Prior of the tioly Trinity in 
Canterbury 9 the demandant dicit^ quod ma^ 
nertum est gavelkinde et partibtky ita quod 
Robertas de Valoignes, dominus de Sutton^ 
qui dtuverat in lavorem Matildam de Welles^ 
ctgus hcereditas illud manerium Jiiit, post 
mortem ilUus Matildas, habtdt nomine franci 
banci medietatem ilUus numerii* And no 
mention is made of any issue between 
them. 

Nor is having issue set out, as necessary 
to entitle the husband to a moiety, by the* 
following record of itin. Kane. 39 H. 3* 
rot. 26. in dor so. " Assisa venit recognitura Assise. 
" si Andreas Cokin^ custos terrae et haeredis 
" Lauremie. filii Jokannis le Bretun^ et alii 
•* injuste et sine judicio disseisiverunt JKo- 
•• gerum le Linus de libero tenemento suo in 
" suburbio Cantuar. Et unde queritur qudd 
'* disseisiverunt eum de medietate undecim 
" acrarum terrae, &c. Et dicit qudd prae- The plaintiff 
" dicta terra aliquo tempore fuit jus et hae- "^n^^t ^y 
^' reditas cujusdam Godelina^^ quondam ux- the curtesy 
" oris suae, etipse Rogerus, post mortem- ©^ a moiety 
• * pradictcB GodeUnce^fuit in seisind de medie^ torn of gavel. 
" tate prcedictce terrce ut de libero tenen^nto ^'"^ 
*< 5U0J secundum consuetudinem Kanciee^ per 

o 3 
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Book II. 



Verdict and 
judgment for 
the plaintiff. 



«< 



(( 



<( 



<< magnum tempus quousq* praedictus An- 
<< dreas et alii inde ipsum disseisiverunt. 

<< £t Andreas et alii veniunt, et Andreas 
f< dicity qu6d injuste tulit istam assisam, 
/< quia dicit, qu6d prasdictusjRo^en^^ nullum 
*< liberum tenementum potuit clamare, in 
*< prasdictd terrd, post mortem prsedicts 6ro^ 
<* deUnce uxoris suas, quia bene cc^noscit, 
^< qudd prasdicta terra fuit jus et haereditas 
*^ praedicta^ GodeJmce uxoris sues, sed dicit, 
qudd praedictus RogeruSj antequam prae- 
dictam Godelinam despons&sset, concessit 
ipsi Godelince qudd si contingeret ipsam 
" decedere ante prasdictum Rogerum^ qudd 
•* idem Rogents nihil clamare posset in ali- 
" qu^ parte prasdictorum tenementorum, 
** ratione Uberi band sui, sed praedicta tene- 
" menta descendere deberent ad haeredes 
•* ipsius Godelince : et dicunt, qudd hac rati- 
'< one posuit se in seisind quasdam Lauretta 
" de pra&dictis tenementis integre ; unde 
dicunt, quod si prasdictus Rogerus dissei- 
situs sit de praedictis tenementis, per 
ipsos non est disseisitus, immo per prae- 
" dictam Laurettam; et de hoc se ponit 
** super assisam. 

" Juratores dicunt, qudd prasdictus Ro- 
" gencSy per magnum tempus post mortem 
" prcedictce Godelinae, fuit in seisind de me- 
" dictate proedictorum tenementorum ut de 
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** libera banco mo, et postea venerunt prae- Chap. I. 

*^ dictus Andreas et alii, et ipsum de prae- 

*^ dicta medietate ejecerunt ; unde dicuxit 

" quod praedictus Andreas et alii praedictum 

" Rogentm injuste disseisiverunt. Ideo con- 

<< sideratum est, qudd praedictus Rogems 

^* recuperet seisinam suam per visum jiira* 

•« torum, et praedictus Andreas et alii in 

« mia." 

Pose. 16 JEd. 3. Fitzh. Aid, 129- It is 
pleaded, that the husband held the land of 
his wife by the usage of gavelkind, though 
they never had any issue between them, 
and not denied. 

Pasc. 19 Ed. 3. Aid, 144. It is pleaded, 
that by the usage of gavelkind in Kent, the 
husband shall, after the death of the wife, 
hold the moiety of the lands of the inhe- 
ritance of the wife, as long as he lives un- 
married. And it is mentioned in the case, 
that the wife died without issue. Note, in 
the printing of that case the words le Baron 
are misplaced. 

In the case of Dane v. Johnson and al. 
Pasc. 4 Eliz. C. B. rot. 1022. Kane. Co. 
Ent. 602. It is pleaded, that the lands are, 
and from time to the contrary whereof, S^^ 
have been, of the nature and tenure of ga- 
velkind in the county of Kent; " and that 
« the husband of eaery wife, dying seised of 

o 4 
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Book II. « any lands or tenements in the said county, 
<< of the said nature or tenure, in her de- 
mesne as of fee-simple or fee4ail, ac- 
cording to the custom in the said county, 
*< for all the time aforesaid used and ap- 
** proved, ought, and have used, to hold and 
♦• enjoy the moiety of all such lands and te- 
" nenirents, of which such wife died seised, 
" as aforesaid, after the death of such wife 
** so dying seised as aforesaid, during the 
** life of such husband, if such husband 
** lived sole and unmarried ; and that the 
" said ^icA. was, and yet is seised of the 
** said moiety, with the appurtenances, in his 
" demesne as of freehold, as tenant thereof 
" by the custom aforesaid/' It appears in- 
deed, by the case, that the husband had issue 
by his wife, but that circumstance is not 
supposed to be necessary, the tustom being 
pleaded in general for the husband of every 
wife. 

By the custom of gavelkind, a man shall 
be tenant by the curtesy without haviiig 
any issue. Co. Lift. 30. a. 111. a. And 
the same thing is agreed in 2 Sid. 153. 
Browne and Brookes^ and Wiseman and 
Cotton^ Rayrn*l&» 

' Tenant by the curtesy of Kent of gavel- 
kind lands, whether he have issue or no, 
until he marry. Noy*^ Majc. 27. 



Of Tenancy by the Curtesy. 201 

^ By the custom of Kent^ if the wife is Chap. I. 
seised of gavelkind lands, and dies without 
having had issue by her husband, he shall 
be tenant by the curtesy of half the lands, 
so long as he lives unmarried ; but if he 
marry again, he shall forfeit his estate in 
the land. Mich. 22 Car. B. R. Stylets 
Pract. Reg. 314, 322. 

Maritus tucoris decedentis, sive Uberos ea: 
ed susceperity sive non, terras httjus generis 
[giwelkind} accipit ex semsse^ qvmndiu manet 
inniiptus. Tho. Smith de Rep. Angl. 109* 

Add to these this verdict in the very Assise. 
point. " Ass. in Com. Kane. 16 Ed. 2. 
*^ Assisa venit recognitura si JVilPtes de Da- 
*^ genham et Johannis de Estlond injuste, 
" &c. disseisiverunt WiWum le Pede de li- 
" hero tenemento suo in Stoke in HoOy et 
** Villis Sanctce Mariee, Sanctae Werburga^ 
** et omnium Sanctorum in Hoo post pri- 
mam, &c. et unde queritur, quod disseisi- 
verunt eum de medietate triginta quinque 
«< acrarum terras, et quatuor viginti acrarum 
" marisci cum pertinentiis* 

" Et WilPus de Dagenham et Johannes Tenant? 
" veniunt, et respondent ut tenentes, &c. ^eire to their 
" et dicunt qu6d assisa inde inter eos fieri mother. 
*< non debet, quia dicunt qudd qusedam 
" Margeria, mater ipsorum Wiin et Johan- 
** nisy cujus haeredes ipsi sunt^ sjliquando . 
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Book II. « tenuit prsedicta tenementa in visu posita, 

<< et inde obiit seisita in dominico suo, &c. 

*^ secundum consuetudinem de ga/velykynde 

" post cujus mortem ipsi intraverunt ut 

♦* haeredes, &c. et pra^ictus WilPus PedCj 

qui fuit vir ipsius Margeruje, intrusit se 

in prasdictis tenementis, et ipsi hoc per- 

♦* mittere noluerunt pro eo qtcod non fml 

♦' exitu^ inter eos; unde petunt judicium si 

** de hac intrusione assisam inter eos habere 

** debeat. 

Plaintiff re- " Et WilPtts Pede dicit, quod, secundum 

plies, that he u consuetudinem de gavelykynde^ quilibet vir 

a moiety as " habere debet medietatem terrarum et te- 

tenantby the « nementorum, quae fuerunt uxoris suae de 

S^e custom " haereditate sua, ad tenendum ut liberum 

of gavelkind, " tenementum suum dummodo, &c. unde 

Lsuffhad^ " ^^^^ quod, secundum consuetudinem 

" prasdictam, ipse intravit in praedicta tene- 
" menta, sicut ei bene licuit, et inde fuit 
<* seisitus ut de libero tenemento suo, quo- 
usq. prasdicti fVilPus DagenJiam et Jo- 
hannes ipsum inde injuste disseisiverunt, 
" &c. Et WilVus et Johannes dicunt, quod 
<< non est hujusmodi consuetudo in Kancid^ 
" de tenementis de gavelkynde ; et de hoc 
<* ponunt se super assisam, et praedictus 
" WiWtLS Pede similiter : ideo capiatur 
*^ assisa. 

Verdict finds " Juvotores de assensu partium electi di- 
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*} eunt, super sacramentum suuin^ quod con^ Chap. L 
" suetudo degavelykynde talis esty qmdqmUbet the custom 
" vir habere debety postmortem usoris, medie^ accordingly. 
<< tatem ommum terrarum et tenementorum^ 
" qiuejueruntipsius tuvoris de hcereditate sud^ 
<' sivehabeatisremius, sive nouy adteriendumut 
*< Uberum tenementum strnm, quousque ea fO' 
** fisfecitjSecundumconsiietudinemprcedictam. 
" Et quia prasdictus WilVtdS Dagenham et 
" Johannes satis cognoverunt in curid, qu6d 
"praedictus WilFus Pede seisitus fuit de 
" tenementis in visu positis, et per eos dis- 
^* seisitus, idee consideratum est, quod recu- Judgment 
"peret inde seisinam suam per visum [?r;<*ep^ain- 
" recognitorum, et similiter damna sua, 
." quae taxantur per juratores ad tresdecim 
solidos et quatuor denarios : et fViirus 
de Dagenham et Johannes committuntur 
" goalae* Postea fecerunt iinem cum do- 
" mino rege pro quadraginta denariis, &c.** 
And to close all, this custom, as set down 
in the custumal, more beneficial in one re- 
spect than the common law, that the hus- 
band shall hold over, though he never had 
issue by his wife, but less in others, viz. 
that he shall have but one half, though he 
have issue, and that with a prohibition of 
second marriage, Mr. Lombard, who was 
well acquainted with the state of the county, 
aiSrms to have holden place, and to have 
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The rise of 
this custom. 



Of waste* 



been put in practice in his time. Peramb. 
fH* And, according to the best inquiry I 
have been able to make, the same is the 
general reputation of the county at this 
day. 

There is a law, among those of Hen. 1., 
that may give some colour to a conjecture, 
that this custom took its rise from {he 
common source, of our gavelkind customs, 
the old common law : it is the 70th law of 
that king ; where, afler mention of the 
wife's dower in case she survived her hus- 
band, it is said, si muUer absque liberis 
moriatuvy • parentes ejus cum marito partem 
suam dividant 

Tenant by the curtesy, by this custom, 
has no more power of committing waste 
than such tenant by the. common la\r. 
Custumal of Kentj iitfira. Itiru Kane. 55 H. 
3 rot. 51. Ante 139. Lamb. Peramb. fji- 



* Here the word Parentes signifies kindred, or rela- 
tions in general, according to the signification of tbe 
French word Parent^ and is so used several times m 
the same laws. Vide 75th Lano. HA. Et vide StMt. 
Mertoriy c. 6. et Litt. Sect. 10& 
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CHAP. II. 

« 

Of Dower. 

The customary dower of lands in gavel- chap. II. ^ 
kind was formerly called by the name of ' ^ ' > 
free-bench. Itin. Kane. 39 H. 3. rot. 4. and 
rot. 19. Itin. Kane. 55 H. 3. rot. 60. 
25 IT. 3. App. to iSowin. I78. 

The several qualities whereof, different 
from the common law, may be considered 
under the following heads : 

1. Of what part the widow shall be endow- 
ed. 2. The conditions by which her estate 
may be defeated. 3. Of what things she 
shsdl be endowed. 4. Of what estate of 
her husband. 5. What remedies she may 
have for her dower. 6. The manner of de- 
manding - this customary dower. 7* The 
manner of assignment. 8. Of waivure of 
her customary dower. 

1. By the custom of Kent^ the wife, after 1. Of what 
the death of her husband, shall have for her P^ ^^®, „ 

«„,.,, , widow shall 

dower a motety of all his lands and tene- be endowed. 
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Book TI. ments of the nature of gavelkind. Larnb. 

" Peramb. f j4. Stat, de Consuet. Kane. Stat de 

Prcerog. RegiSy c. 16. 7 Ed. 2. Mayru 286. 

Itin. Kane. 8 Ed. 2. Assise, 386. 13 Ed. 3. 

View, 104. F. N. B. 150. O. Cro. Etiz. 

121. 825. 21 Ed. 4. 54. a. Cro. Car. 562. 

Co. Litt. 33. *. 1 1 1. a. T. Jones, 6. 2 Sid. 

154. 15irf. 138. Raym.76. Dwo.50. Sown. 

48. 53. 146, and numberless instances in 

the Kentish iters. 

2; On what 2. But she holds not her dower absolutely 
conditions, f^j. jifg^ j^^j. Q^\y ^g jQ^g as she lives chaste, 

QlEd. 4. 54. a. Cro. Eliz. 121. Hunt and 
Gilburne Ibid. 825. Z)at;w and 5e/6y J^o. 
5ww7A de Rep. AngL 109. ^qy's Mcur. 28. 
T. Jones, 6. iarf^ Cobham and Tomlinson, 
and unmarried, /ifm. jfiTflwc. 55 AT. 3. i?ofc 
57* -P/iffc. -455. in Com. Kane. I7 -Erf* 2. Joan 
Helks^s Case, Cro. Eliz. 121. /fo'rf. 825. 
^oy's Mas. 28. T. Jbwe5, 6. Co. Litt. 33. A. 
111. fl. Lamb. 556. SEd.2. Mayn.^^. 
' 2 Ed. 4. 19. Moor 260. If she commit 
fornication in her widowhood, or take a 
husband after, she shall lose her dower. 
Stat. 17 Ed. 2. De Prcerog. Reg. c. \6. 

The like condition in restraint of a second 
marriage was anciently annexed to dower at 
the common law. Tenetur tamen muUer cum 
assensu warranti sui nubere, vel dotem amittet; 
Glanv. lib. 7. c. 12., that is, with the con- 
sent of the heir, or him in reversion, whom 
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she may vouch by an hnplied warranty. Chap. IL 
And in the same sense is the word warrantus 
used, concerning this custom of Kent^ Plac* 
Ass. 52 H. 3. in Com. Kane. rot. 17. Post. 

Nor is it material by our custom, whether 
the taking husband be before, or after 
dower be assigned j for if she marry before, 
she shall not afterwards be endowed; if 
aft:er assignment, the heir may enter upon 
her. Lamb. Peramb. 560. Somn. 146* 

" Per consuetudinem, quae in diversis locis 
" pro lege observatur, si, cum fuerit ei dos 
♦• assignata, vel in com. Kane, ante assigna- 
" tionem nupserit alicui/ statim amittit ter- 
" ram, quam tenet nomine dotis de gavel- 
** kind. Et de hac materia inveniri poterit' 
" de termino S. M. anno regis H. 2. post 
" guerram, in com. Kane. Et sive seysinam 
" habuerit, sive non, si, post mortem viri, in- 
'" venta fuerit habens in utero conceptum, ab 
" alio quam viro suo, si nupserit, et licet 
" nupta non sit, si vir inveniatur^ velpuer^ 
" vel utergtiCf dotem amittet. Bract, lib. 4. 
« 313. a.'' 

The record above cited, of M. 2. R. H. 
Mr. Scymner takes to be the case of Isabella 
de Gravenelj mentioned a little higher in 
Braeton^ p. 308. b. where the custom is thus 
pleaded, quod sive Ividtui] fuerit in seysindj 
sive non, si postmortem viri sui alium capiat. 
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Book II- amittere debet dotem^ si in seysindfuerit ; « 

' " antem extra seysinam^ debet amittere cla- 

meuTn. 

How the in- But though chastity, as well as a single 

miMt'be ^^ life, be a condition of her estate, yet it may 

proved in or- be a question whether the custom require 

feUure * ^'" ^^* * particular kind of proof of her incon- 

tinency, before a forfeiture shall be in- 
curred. 

Mr. Lambardy Peramb. iH, as to this mat- 
ter says, that the '< tenant in dower has 
** some conditions waiting on her estate; 
" one, that she shall not marry at all ; an- 
** other, that she take diligent heed that she^ 
f < be not found with child begotten in forni- 
<< cation, &c« so that the sin of secret 
" lechery is but in a sort forbidden, seeing 
*^ that, by the custom, she forfeits not in the 
*< latter case, unless the child be born, and 
" beard to cry, and that of the country 
" people assembled by hue and cry.'* 

And he is supported in his opinion by 
the *< Cansuettidines KancuB: £le eit le 
•* moytie de celes terres et tenements a 
" tener tant come eie se tient* veuve, ou 



* Or as the cutUmud^ printed by Tottelp has it, veufite 
ou desenfantee^ de enfant soit atteintper auncientz tuagei, 
cutascavoir, SfC^ 
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^ de enfanter soit attaint per le ancient Chap. II. 
" usage, ceo est ascavoir que quaunt ele " ' 

" enfaunt, e le enfaunt soit oy crier, e que 
" le hue le cry soit leve, e le pais ensem- 
" ble, e eyent viewe de la enfaunt e de la 
" mere,adonks perdesondowereentierment, 
<< e autrement nyentj tant come ele se teint 
" veuve." 

And this is further verified by Trin^VJ 
Ed. 3. coram rege rot. 32. Kane, t, where, 
in an assise brought by Roberge^ late wife of Assise. 
John at Combe^ against Thomas^ son of the 
said John, for a rent of 155. and other 
tenements in Woodnesberge, Folkestane, and 
Esshcy near Sandwich^ the tenant pleads that 
the rent, &c. is gavelkind, and assigned by 
him to the plaintiff as her dower ; " et qudd Bar, that the 
« talis est usus de gavelkynde, quddsi vidu«. P;^,^ 
^* post mortem maritorum suorum, se man- dower of the 
" taverint, vel aliquem puerum in t seneucia ^^^'^le^i^^ 
" peperint, et puer ille visus fuit, aut cog- tomof gavel- 
" nitus, vel vagiens sive damans audiatur, ^^^ forfeit- 
'' statim vidusB illae, secundum usum prse- having a 
" dictum, dotem suam amittent et forisfaci- ^^ild. 



t Note. The same record occurs Int. Plac. Ass. 
Kane. 10 Ed. S. and was removed into B. R. by certi- 
orarij in order to execution. 

X Seneucia in this record signifies widowhood. Co. 
Litt. 33. b. in marg* 

P 
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Repl J, that 
by the cus- 
tom the dow- 
er 18 not for- 
feited, unless 
the child be 
found at its 
birth by hue 
and cry with- 
in the house 
of which the 
woman is en- 
dowed. 



The tenant 
rejoins, that 
wheresoever 
within the 



ent: et dicit qudd praedtcta Robergia^ 
<< postquam ipsa dotata fuit de redditu pras- 
dicto et praedictis tenementis, unde, &c. 
peperit quandam filiam Johammm nomine 
in seneucid apud Readvre^ generatam per 
quendam Simonem Petitz, quas quidem 
<* fiUa visa fuit ibidem et cognita, per quod 
" prsedicta Robergia redditum praedictum, 
'^ &c. secundum usum praedictum forisfecit; 
unde petit judicium, &c." 
The plaintifl^ *^ non dedicit quin ipsa pe- 
perit filiam in seneucid, sed dicit quo(l 
usus de gavelkynde non est talis, qualis 
prasdictus Thomas superius allegavit ; quia 
dicit quod usus gavelkyndensis talis est, 
" qudd viduas dotatas, post mortem virorum 
** suorum prolem peperentes in seneudi, 
*^ dotem suam amittere non debent, nisi pro- 
^* les ille inveniatur vagiens sive clamans in- 
<< fra quatuor muros tenementorum illorum, 
de quibus viduas sic fuerunt ddtatae, et 
qudd ipse, cui tenementa ilia post mor- 
tem hujusmodi viduarum reverti debent, 
recenter post nascentiam illius prolis hu- 
*• tesium et clamorem super prolem illam 
" levaverit ; et hoc parata est verificare per 
*< assisam, &c. 

" Et praedictus Thomas dicit, quod usus 
" de gavelkynde est talis, quod in quo- 
^* cunque loco comitatus prcedicti hujusmodi 
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" vidua) pepennt in seneucia, et proles ilia Chap. II. 

" per quemcunque visa vel cc^nita, vel county the 

** vagiens sive damans audiatur, et clamor child isfound 

**et hutesium leventur, quod viduse illse, ^ ^e 

'* secundum usum prasdictum, dotem suam dower is for- 

" amittere debent, et forisfient : et hoc ^^^^^* 
" petit quod inquiratur per assisam, et prae- 
^* dicta Robergia similiter. Ideo capiatur 
'* assisa. 

" Juratores dicunt, &c. qu6d talis est usus The jury 

" de tenementis. giue tenentur de gavelkinde ^"^ ***® ^*?" 

. ^ . N , • . T tomaccord- 

" in conutatu tsto^ vtz. qtwd st vidiue^ post ingly* 

" mortem virorum suorum^ se maritaverinty 

" vel Jilium vel filiam in senetccid peperintf 

" dotem suam amttent etforisfacient, in quo- 

" cunque loco, infra comitatum tstum^ proles 

" iUaJueril inventa vagiens sive clamans ; ita 

" tamen qtwd ille, cui htijusmodi tenementa sic 

" dotata reverti debent, in propria persona 

" sudy vel per ejus custodemy sive amicumj si 

" ipsejuerit infra cetatem, recenter post nas- 

" centiam illius proliSf hoc est dum proles ilia 

^^fuerit sanguinokntay venerit^ et super pro- 

" lem illam clamorem et hutesium levaverit: 

** et petunt discretionem justiciariorum, &c. 

" Juratores quaesiti, ex quo non est dedic- gut ^^^^ t^g 

" turn per praedictam Robergiam quin ipsa tenant did 

t» • . n\» • • A • 1*4 not raise the 

"pepent filiam m seneucia, si praedictus hue and cry. 
" Thomas in propria persona sua, vel per 
** ejus custodem, sive per aliquem amicum 

p 2 
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Book n. " suum, recenter, postquam praedicta J?o- 

^ ' " bergia »ic peperisset, levavit clamorem et 

" hutesiutn super filiam praedictae RoberguBy 

Judgment u necne, clicunt, quod non. Ideo consider- 

for the plain- , v , ,. « , . 

tiff. " atum est quod praedicta Robergta recupe- 

•• ret seisinam suam, &c." 

And in Co. Litt. 33. b. it is said, that by 
the custom of gavelkind, the wife shall be 
endowed of a moiety, so long as she keeps 
herself sole, and without child. 

But contrary authorities are not wanting 
to shew that the condition is still more 
strong, and that not only child-bearing, a 
casual consequence of fornication, and the 
detection of it in this public manner, but 
the commission of the act itself is a for- 
feiture of her estate ; and so it was found 
by verdict pasch. 4 Ed. 1. C. B. rot. 21. 
Kafw. and not rot. ^. as is in 1 RolFs Abr. 
In a writ of 558., where in bar of a writ of dower, 
dower. brought for a moiety of lands in Kent by 

Margery J the widow or John Godejrey^ the 
tenant pleads that it is the custom of gavel- 
kind, qvxid vidtia amittet dotem^ sifomtcata 
vel maritatajuerity and that the demandant 
had, after the death of her husband, a son 
named William^ by one William de Emesln/. 
The demandant confesses the custom, but 
replies, ** quod nunquam fuit convicta se- 
*^ cundum legem de gavelkind ; dicit enim. 
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<^ qu6d ipse inquisivisse debuit per insidias, Chap. II. 

" quando ipsa fuit in parturiendo, et tunc ^ ^^ 

<' debuisset ipsam cum puero suo cepisse 

" cum clamore et hutesio, &c.*' The 

tenant rejoins, ** qu6d ipsa fomicata est, 

" ut praedicitur, et qu6d ipsa non debet 

<< convinci in forma praedictd, et de hoc se 

** ponit super patriam j et Margeria simili- 

"ter. Ide6 venire faciat, &c. Posteaju- 

" rata dicunt, qu6d praedictaMflrg'mfl, post 

" mortem praedicti Johannis viri sui, forni- 

" cata est cum prasdicto WilPo de Emesby^ 

"de quo conceperat praedictum WiU^m 

" filium suum, et qv^d lex et constietudo de 

^^ gavelkynde talis esty qmd si tuvor^ post 

" mortem viri sui^ nupserit se^ vel fomicata 

^^fuity amittit dotem stcanif et qmd non necesse 

" est QUod ipsa capiatur cum ptiero suo in Verdict finds 

^ *^ •'^ , •* the custom 

" parturiendo cum fiutesto et clamore. Ideo of gavelkmd 
" consideratum est qu6d WilPus et alii toforfyt 
" eant inde sine die, et praadicta Margeria fornication, 
" nihil capiat, &c. Sed sit in mia, &c.'' though no 

To this may be added trin. 5 Ed. 2. ^^^ ^* 
coram rege, rot. 4. Kane. Alice, late wife 
of Walter Northwoode, brought an action of 
trespass against Henry Northwoode, and -^"^^^P*®** 
three others, for breaking and entering her 
house zt Mepehamj &c. The defendants 
pleaded, " quod mos et consuetudo de gavel- Plea, that 
« ingkinde in partibus iUis talis est, quod f,^„P^f^t 

p 3 
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in dower in 
gavelkind, 
forfeited by 
the custom, 
for fornica- 
tion. 



The plaintiff 
nonsuit. 
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'* uxor, post mortem viri sui, quamdiu se 
" bene et honeste gesseriU babebit medieta- 
" tem omnium terrarum et tenementorum, 
" quae fuerunt praedicti viri sui, et si facial 
" iransgressionem cum aliquo homine, post 
*^ mortem viri sui, amittat medietatem ter- 
rarum, &c. et pro eo quod praedicta 
AUcia fecerat adulterium cum quodam 
Johanne le TayUur^ et habuit quendaoi 
" filiqm Johannem nomine, ipsi Henricus 
^< et alii intraverunt domum, &c. secundum 
" consuetudinem praedictam :'* Henry hav- 
ing married the heir of the husband. " Et 
** praedicta Alicia dicit, quod nullam trans- 
" gressionem fecit cum praedicto Johanne k 
" Tayllur, nee cum aliquo alio; sed praedicfi 
" Henricus et alii de injurid suS propria, 
3rc. et hoc petit quod inquiratur per pa- 
triam; et praedicti Henricus et alii simili- 
ter. Ideo veniat inde jurata coram rege 
<< a die Sancti Mich, in xv. dies ubicunq. 
" &c. ; ad quem diem praedicta Alicia non 
" est prosecuta." 

And the words oi Br acton above cited, 
licet nupta non sit, si vir inveniatur^ velpuefj 
vel uterquCf dotem amittat^ are a further 
evidence, that she may forfeit her dower 
without being convicted of child-bearing by 
the view of the country. 

The statute de Prcerogativd Regis is like- 
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wise general, that if she ctmmit Jbrnication Chap. II. 

in her widowhood, or take husband after , she ^ ' 

shall lose her dower. And to these may be 

added the other authorities above cited, 

which say generally, that she shall hold the 

moiety so long as she lives chaste. And -^te p. 206. 

indeed could the widow, who breaks this 

rule, avoid the danger of a forfeiture, by 

withdrawing to lie in out of the county, 

the condition would be but of very little 

effect. 

These restrictions to chastity and a single Who may 
life, being limitations which determine the J^^ ^^' 
estate ipsofactOy without entry, not the heir forfeiture, 
only, as in case of a condition, but any 
stranger, who is interested, may take advan- 
tage of the forfeitute. CSo. Litt. 214. b. 

If tenant in dower of gavelkind sows the Of emble- 
land, and afterwards forfeits her dower by fo^^^' 
marriage or fornication, the heir shall have 
the emblements, for her estate is deter- 2 Inst. 81. 
mined by her own act. (d) So if she makes 
a lease for years, and then takes husband, 
the lessee shall not have the emblements ; 
for through his estate is determined by the 
act of another, yet he shall not be, as to the 
heir, in a better condition than his lessor 



(d) Co.LitU55.b. 
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Where an 
action lies 
for calling 
teiuint in 
dower in 
gaydkind 
whore. 
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V9ZB. 5 Rep. 116. Gland's case» which was 
the case of a feme copyholder durante u- 
dtutate. (e) 

, As tenant in dower of gavelkind lands 
holds only while she remains sole and 
chaste, she may maintain an action against 
any person calling her whore, if done to 
impeach her estate j within the reason of the 
case of Bois and Bois. 1 Sid. 215. 1 Leo. 
134. Action on the case for saying to a 
widow, who held an estate while she con- 
tinued sole and chaste, that she was a whore, 
and that he would throw her out of her 
living, falsely and maliciously, with an in- 
tent to oust her of her estate : moved in 
arrest of judgment, that no special damage 
being laid, the words were not actionable ; 
but the court held, that the words, coupled 
with the declaration of the party, import 
damage in themselves, in respect of her 
estate. 



(e) The last position is not warranted by the case of 
Oland V. Burdwick (reported also Cro. Eliz. 460.) ; on 
the contrary, it was there held by two judges against 
one, that, in the case proposed, the lessee should have 
the emblements ; and upon this authority it is held, 
2B1. Com. 124., that in those cases where tenant for 
life shall not have the emblements, because the estate 
determines by his own act, the' exception shall not 
reach his lessee, who is a third person. 
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Of the custom not to forfeit dower for Chap. II. 
felony, see post. c. 4. ^ '~ 

3. As a woman is to be endowed at com- s. Of what 
mon law of lands and tenements, Litt. ^Jmgsshe 

shall be en- 

sect. 36. and Co. ibid, so is she dowable of dowed of a 
all lands and tenements in gavelkind, as ap- moiety, 
pears by the ctcstumal qf Kent infra. And 
the writ of dower in this case, as well as 
the other, is de Ubero tenemento^ of the hus- 
band ; from whence it might naturally be 
inferred that the dower is equally extensive 
in both cases. 

But though a woman shall be endowed at Whether of a 
common law of the third part of the profits baiHwick, or 

proiits 01 a 

of a fair, Co. Litt. 32. a. Fitz. Dcywevy 81. fair, 
yet it is said, that if the custom be, that a 
woman shall have for her dower, the moiety 
of all the lands and tenements, which were 
her husband's, holden in socage within such 
a precinct, if the husband had a bailiwick or 
fair in fee, during the coverture, holden 
within the same precinct, the wife shall not 
have the moiety thereof for her dower, 
because it is no tenement^ and a custom shall 
be taken strictly. Perk. sect. 4i35. Lamb. 
fH Noy's Maa. 28. 2 Sid. 139. per 
NewdigatCy justice. And 12 JEd. 2. Dower 
157. seems to be to the same purpose, 
though the case is somewhat obscure. But 
otherwise it is of a bailiwick, or fair, appen* 
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Book n. dant to a manor, or land, holden in socs^e 
within such precinct Perk. sect. 436. 
Lcofnb. Ht. 

The first is undoubtedly true, if it be un- 
derstood only of such profits of a fair as 
arise merely from the franchise, as toll, &c. 
and issue not out of the land ^ for these not 
being holden by any tenure, cannot be of 
the nature of socage, and consequently not 
gavelkind; but as such profits of a fair, 
which are rather issuing from the land than 
from the franchise, (as pickage and stallage) 
Ante, 99. may be of the nature of gavelkind with re- 
gard to the inheritance, there is no reason 
why the widow should not have equal ad- 
vantage with the heirs, and be entitled to a 
moiety of them, as incident to the soil of 
which she is endowed, they coming properly 
under the description of the word tenements^ 
which is a very large term, comprehending 
Co. Litt. 6. not only lands, and other corporeal inheri- 
a. 19 b. tances, which are or may be holden, but 

also all inheritances issuing out of any of 
them, or concerning, or annexed to, or ex- 
erciseable within the same, though they lie 
not in tenure ; as ofiices, rents, commons, 
profits apprender out of lands, and the like, 
wherein a man has any frank-tenement, and 
whereof he is seised ut de libero tenemento. 

And accordingly dower was demanded of 
•the moiety of stallage, arising from a fair 



Of Dower. 219 

bolden <m gavelkind lands ; and it was ad- Chap. 11. 
judged goody without saying a moiety of the *^ ''-^ ' 
profits of the stallage ; for the stallage is the 
profits, and a woman may be endowed of a 
moiety of stallage. 11 Ed. 3. Fitz. Dower 86. 

Dower demanded of a moiety of pasture Of common 
for sixteen oxen and six cows, &c. to com- '" ^^^^' 
mon in 500 acres of wood: exception 
taken, that the writ is de Ubero tenemento^ 
and the demand of common of pasture, and 
therefore the demand not warranted by the 
writ ; but the court held it good, for that if 
she could not recover by this writ and by 
this demand, she would be without remedy, 
13 Ed. 2. Dower l6l. Mai/n. 405. S. C. 

Rent or common out of land in gavel- of a rent, 
kind, borough-english, et htgusmodi^ which 
is of antient time, shall be of the nature 
of the land, so as a wife shall be endowed 
of a moiety, &c. contra of a rent or com- 
mon newly granted, and therefore she shall 
be driven to shew, whether it is common 
newly granted, or continued time out 
of mind, notwithstanding she allege, that, 
by the custom of the country, the wife shall 
have a moiety of her husband's freehold in 
dower, 4 Ed. 3. 32 Fitzk. Dower 113. 
Bra. Custom^ 58. But as it is now settled, 
that a rent, though newly granted out of Ante, 104. 
gavelkind land, shall follow the nature of the 
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Of tithes 
impropriate. 



land, there is the same reason that the wife 
shall be endowed of a moiety, as that all 
the sons shall inherit. 

That a woman shall not be endowed of a 
moiety of tithes impropriate, issuing out of 
lands in gavelkind, vide ante 108. (y) 



4. Of what 
estate of the 
husband a 
woman shall 
be endowed 
of a moiety. 

Whether of 
a seisin in 
law. 



4. The words of the Custumal, according 
to LambarcTs copy, are, that the wife shall 
be endowed of a moiety of the tenements 
whereof her husband morust vestu e seisi ; 
and Mr. Lambard Hi. is of opinion, that the 
wife shall not by this custom be endowed of 
a seisin in law, as she should at the common 
law ; but only of such lands whereof her 
husband was actually and really seised ; the 
word vestu (according to his interpretation) 
inforcing a possession in deed, and not in 
law only : but he cautiously bids us enquire 
how the usage is. 

There is no case in the books to warrant 
this opinion ; and it is observable, that the 
word vestu is not in the edition of the 
Custumal printed by TotteU nor in a manu- 
script copy of that record, fairly written on 
vellum, amongst a collection of the old 
statutes now in LincoMs Inn library. But 
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were Mr. LambarcTs the right reading, it Chap,IL 
might bear some doubt whether he has not ' '~ 

put too strong an interpretation on this 
word ; for an estate vested^ by no means im- 
ports that the tenant has a seisin in deed^ 
but only that the estate is not in abeyance , 
or contingency ; and undoubtedly the estate 
vests in the heir at law immediately on the 
death of his ancestor, which is, before entry, 
called a seisin in law. 

But let the proper sense of this single word 
be what it will, it can scarce be sufficient 
to add so unreasonable a qualification to the 
custom, as that the laches of the husband, 
in gaining an actual seisin by entry, shall 
prejudice the wife, without a strong usage 
accordingly. 

Another question may arise on the words Whether of 
Tmrtist seizif viz.^ whether the custom be, b^d'g^ggtate 
that the wife shall be endowed of a moiety jEdienateddu- 
only of such lands whereof her husband "^^^^^^ ^^- 
died seised ? 

And I take it there is no difference in 
this respect between the common law, and 
the custom of Kenty but that, as is laid down 
in Lamb. Peramb. fji, a woman, afler the 
death of her husband, shall have a moiety of 
all such lands of gavelkind tenure, whereof 
he was seised of an estate of inheritance 
during the coverture. 



222 Of Dffwer. 

Book 11. For the demand of this customary dower 
of a moiety is not of such lands and tene- 
ments only, of which the husband died 
seised; but on the contrary, in the Old 
Entries 109, and Rast. 237, is a precedent 
of a count in dower, wherein the demand- 
ant lays the custom to be, that the wives 
are dowable of a moiety of the tenements 
in gavelkind, whereof their husbands were 
seised after the espousals. 

And this matter is put out of doubt, by 
the constant manner of pleading ne unq. 
seizi que Dower j to demands of this custo- 
mary moiety, which is always in the common 
form, die quo ipsam desponsavit^ nee unquam 
postea^ ^fuit seisitus, SfC. ita quod ipsam inde 
dotare pottuL Instances whereof may be 
found in itin. Kane. 55 H. 3. rot 25. 34. in 
dorso. 48. 84. 89., itin. Kane. 7 Ed. 1. rex 
rolLf rot. 6. 10. 14. 22, 23., itin. Kane. 6 
Ed. 2. rot. 12. 28. 34. 103. 20 Ed. 3. 
Ryley's Plac. Pari. 112. Rob. Ent. 242. 271. 
and in Cokeys Ent. 248. is a judgment for 
the tenant in dower of gavelkind lands, on 
this issue found for her. 

And lastly, in the case of Davis and 
Selbyj Cro. Eliz. 825., it was adjudged, 
that the wife should be endowed of a moiety 
of such lands, of the tenure of gavelkind 
in Kentj as her husband had aliened during 
the coverture. 



Of Dower. 223 

If two men be coparceners of land in Chap. II. 
gavelkind, and they make partition, and one Not of lands 
of them takes a wife, and the other is im- recovered 
pleaded for his part, and prays in aid of P^^^^°^^^^^ 
his coparcener, and he joins in aid, and 
the demandant recovers, and the tenant has 
pro rata of that which was in the possession 
of his coparcener, and the coparcener of 
whom the aid was prayed dies, his wife 
shall not have dower of that which the 
other coparcener has pro rata; because 
the title of him, who has pro ratd^ shall 
have relation to the time of the death of 
their ancestor. Perk. tit. Dower ^ pi. 310. 

5. A woman shall have the same reme- 5. what re- 
dies for this customary dower of gavelkind, ^ediesHefor 
as for lands at common law ; as a writ of 
dower unde nihil habet in the common form, 
quod reddat ei rationabilem dotem^ 8^c. de li^ 
hero tenemento, S^. and in her count she 
shall demand the moiety by the custom. 
Mayn. Ed. 2. 405. 30 Ed. 3. 26. a.; or a 
writ of right of dower of a moiety, accord- 
ing to the usage of gavelkind, where ' she 
has received part, and is deforced of part. 
F. N. B. 8. H. 

As the statute of Merton^ c. 1. (which 
gives to the wife deforced of her dower, 
where the husband died seised, damages to 
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Book II. the value of the mean profits of her dower) 
is construed to extend to copyholds, where 
by the custom the wife is dowable; for 
that when she is endowed she shall have all 
incidents to dower j 4 rep. 30. b. Shcnv's 
case. Co. Litt. 33. a. it seems that with 
equal reason at least it will extend to dower 
of gavelkind lands. And Fletaj lib. 5. c. 24. 
Jl344f. speaking of this provision of the 
statute of MertoTif and of writs of dower 
unde nihil habet, says, " primum commune 
" breve, ut supra, per quod petitur tertia 
" pars tenementi, quod fuit viri sui die quo 
" eam desponsavit, et postea, et aliquando 
" medietas, sicut de socagio j non tamen 
^* de omnibus socagiis, sed de antiquis, et 
de iis de quibus mulieres dotari consue- 
verunt, secundum loci et patriae consuetu- 
" dinem : quod quidem breve quandoq. fit 
" clausum, cum mulieres nihil habent om- 
<< nino, et quandoq. patens, cum aliquid 
" habuerint, et aliquid defecerit. In brevi 
*' autem clauso adjudicantur damna mulie- 
" ribus, sed in patenti non." (c) 



(( 
(( 



(c) But where the right is not controverted, a court 
of equity is now generally resorted to, for recovery of 
dower and mesne profits. Mundy v. Mundy, 2 Ves. 
J. 122. Upon this subject, see Park on Dow. 317. 
Roper on the law of husband and wife, 1. 444. 
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6. As dower of a ndoiety is against com- Ch»p. II. 
mon right, some cause must undoubtedly g. of the 
be alledged for it in the demand. Fitzh. manner of 
Dower, 64, 65. 7 -Erf. 3. 10. 10^rf.3.S5. J^^Jf^ 
IS Ed. 3. Voucher 20. 30 Ed. 3. 26. a. gavelkind 

But the question is in what manner such ^^'^^ 
special cause must be alledged : 

It is said in 5 Ed. 4. 8. b., that where a 
woman is to be endowed of a moiety of ga- 
velkind lands, it is sufficient to shew the 
custom without prescribing in it. Fitzh. 
Custoniyit. Note, the book itself is misprinted, 
the word nemi before prescriber being 
omitted. 

Dower demanded of a moiety of 24 acres 
of land, for that the land is of the tenure 
of gavelkind, et secundum consuetudinem in 
Com. Kane, ab antiquo usitatam^ women 
ought to be endowed of a moiety of such 
lands ; the tenant prayed judgment of the 
demand, because it was not said, according 
to the custom, a tempore a qtco non esistit 
memoria usitatam. 3ut the prothonotary 
certified that the other was the constant 
course, and the court said, they well knew 
there was such a custom, and therefore 
awarded that the tenant should answer. 2 
Ed. 4. 19. 

And there are several precedents of de- 
mands of dower in Kent^ in this manner in 
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Book IL Rast. Ent. 955. a. 238. h. 239* *. But it 
seems, this manner of demand would not be 
good for dower of a moiety of lands in any 
other county, but the custom ought to be 
more precisely alleged ; as in the precedents 
for dower of a moiety of lands in Norwich^ 
or within the fee of Richmond. East. 235. 
a. 238. b. 

And indeed it has been, of later times, the 
more common way to demand dower of 
gavelkind lands in iiTew* according to the 
custom time out of mind used, as appears by 
the precedents. Old Ent. 109. East. 237- 
a. Co. Ent. 248. 1 Broxvnl. Decl. 112. 
Rob. Ent. 267, 268. 285* And certainly 
this is the more adviseable and safe way of 
pleading, since the opinion of the court, in 
the cases of Launder and Brooke, and 
Wiseman and Cotton, that they will not take 
notice of the particular customs annexed to 
gavelkind lands, unless specially pleaded. 

Another exception taken to the form of 
the demand of this customary dower in 2 
Ed. 4f. 19* was, that the demandant did not 
shew, that she was without husband, accord- 
ing to the custom. But this is never averred 
in the count, as appears by all the prece- 
dents ; and being a condition to defeat her 
estate, according to the general rule laid 
down in 7 Rep. 10, Ughtred^s case, it ought 
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to come on the part of him that would take Chap, ll- 
advantage of it. ' " ' ' " ' 

7* Mn Lambard thinks, that this custo- 7. Hoht dow- 

mary dower diflfers from the common law in f^'o^amoiety 

^ IS to be as- 

the manner of assignment } for that if the signed. 
wife recover her dower at common law, she P^^amb. Hi 
ought of necessity to be endowed by metes 
and bounds } but in dower after the custom 
she may very well be endowed of a moiety, 
to hold in common with the heir, who enjoys 
the other half. And in this he is followed 
by Mr. Noy in his Maa:ims, p. 28. 

But the instance put in Perkins, tit. 
Dower ^ pL 4fl2f which Mr. Lambard cites 
as his authority for this position^ is only of 
an endowment of the wife by the heir, with 
her agreement to hold in common ; and this 
is good by her assent. And 8 Ed. 2 Itin. 
Kane. Fitzh. Entrej 75. is to the same pur- 
pose ; though in truth the case was in 6 
Ed. 2 Itin. Kane, and is more clearly re- 
ported amongst cases of that Eyre^ given 
by Ch. J. Hale to Lincoln^ s Inn; where 
Spigumel Just, (who gave the rule) holds, 
that the law will well suffer the heir to assign 
dower to his mother to hold a moiety in 
common with him per mi et per toutf but 
that it would be otherwise, if she were to 
recover her dower by judgment. 

q2 
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Book II. And though consent of both parties may 

Style 276. ^^^ away the necessity of an assignment 

1 Roll's abr. in severalty, as well in dower of a third 

e>82.jr.pl.S. p^ ^ ^f ^ moiety, yet it is certain^ that 

where the wife recovers this customary 
dower by course of law, the sheriff ought 
to assign it by metes and bounds, equally as 
in case of dower at common law ; as is 
expressly holden in the case of Dtwies and 
Selby^ Cro. Eliz. 825., that the widow shall 
have the moiety of gavelkind lands by 
assignment in severalty, and cannot hold 
in common : and so 1 Keb. 583., that 
Feme tenant of a moiety in dower by the 
custom of Kentj doth recover by metewand 
bounds, and is no tenant in common, un- 
less she were the wife of a tenant in 
common. 

Itin* Kane. 39 H. 3. rot. 19. in dorso. In 
a writ of right, " Jordanus et Godelina di- 
<* cunt, quod non possunt respondere ; quia 
*' praedicta Godelina dicit, quod ipsa nihil 
*^ clamat in prasdicta terrd nisi nomine Uberi 
" hanci sui, de dono cujusdam Rogeri U 
** Bondej patris praedicti Jordani et quorun- 
<• dam Gilberti et Richardi^ cujus haeredes 
<< ipsi sunt ; et dicit qu6d ipsa et prasdicti 
*• Jordanus^ GilbertuSj et Richardus tenent 
" praedictam terram in communipro indiviso, 
'* ita quod Ube^mm bancum suum nondum et 
•* assignatum est.** 
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And Litt. Sect 43. speaks of dower of a Chapv n. 
moiety, according to the custom, to hold in 
severalty : which may be a sufficient answer 
to what is said obiter by Jerman just. Style 
S77» in the case of Booth and Lambert^ that 
if dower be of a third party it ought to be 
by metes and bounds generally ; but if of a 
moiety, it is not so. 

Trin. 22 Jac. 1. rot 3286. 1 Bromd. 
DecL 112. The judgment in dower of a 
moiety of gavelkind lands is, to hold to the 
widow in severalty by metes and bounds j 
though it is not necessary that the judg- 
ment be so particular. 

Indeed, iif there be two copsu-ceners in i Keb. 58S« 
gavelkind, and one takes a wife and dies 
before partition made, the widow must of 
necessity be endowed of the moiety of a 
moiety, to hold in common ; in like man* 
ner as at common law the widow of a tenant 
in common shall be endowed of a third part 
of a moiety, to hold in common with the 
heir and the other tenant, for that in this 
case her dower cannot be assigned by metes 
and bounds. Litt. Sect. 44. 

This distinction is supported by the reason 
of the law in other cases. The statute 
Westm.^. r.l8. enacts, that the sheriff shall 
^pon an elegit deliver to the plaintiff a 
moiety of the land of the debtor ; and the 

a 3 
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Book IT. construction upon this has been, that he shall 
deliver the moiety by metes and bounds^ 
unless the defendant be a joint-tenant, or 
tenant in common : and then this must be 
specially set forth in the return. Hutt. 16. 
1 BrownL 38. 1 Vent. 259. 

MiT.Lambard puts a question, whether 

a woman, entitled to dower in gavelkind, 

8. Whether may wave her dower of a moiety after this 

the custom- custom, and bring her action to be endowed 

ary dower /» , - , i i 

can be waved ot 3, tmrd part 2Lt common law, and so ex- 
for dower at empt herself from the danger of the custo- 

commonlaw. j.^. o a j i. 

mary conditions, or no ? And he mentions, 
that he once heard two reverend judges of 
opinion, that the woman was at liberty to 
demand her dower of a third or of the 
moiety; but that it was uttered by them on 
sudden speach, and not on studied argu- 
ment. Peramb. fH, Hi. And he seems to 
mean the opinion of Anderson and Wind- 
ham^ justices, reported 1 Leon. 62., which, 
as it was a sudden opinion, so it is contrary 
to both the former and latter resolutions. 

Flac. Ass. 52 H. S. in com. Kant. int. ass. 
de divers, com. rot. I7. " Prseceptum fuit 
" vicecomiti, quod venire faciat hie ad hunc 
<< diem juratores assisae novse disseisins. 
Certification «« quam Thomas de Kancid et Ccecilia uxor 

** ejus arrianaverunt coram Roberto FtUcone 

13 
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versus Johannem de Ripariis, WiWum de 
Tracy ^ Radulphum de Bray^ Johannem de 
Tracy et Margeriam uxorem ejus, de 
tenementis in NewtoUy viz. de tertid parte 
unius carucataB terrse, ad certificandum 
de quibusdam articulis assisam prasdictam 
tangentibus. 

^^ £t praedicti Thomas QtCcedUa non vene- 
runt, et pra&dicti Johannes^ WilPuSf Ra* 
dulphns^ et Johannes venerunt, et dicunt 
quod praedicti Thomas et Ccecitia per pras- 
dictam assisam recuperaverunt seisinam 
suam de praedicto tenemento^ ut dotem 
ipsius QeciluB ; et dicunt, quod consuetu* 
do comitatus Kancice de tenemento, quod 
tenetur in gavelyhende^ talis est, quod 
quamcito mulier, quae dotata est de hu- 
jusmodi tenemento, nupserit se alicui, 
quod ipsa amittat dotem suam de tene- 
mento, quod tenetur in gavelikende ; et 
quia praedicta Ccecilia nupsit praedicto 
ThomaSj praedictus WilVus de Tracy 
seisivit prasdictam tertiam partem in ma- 
num suam, ratione praedictorum Johamds 
et Margerue, qui sunt in custodia sua, 
ut jus et hasreditatem ipsius Margerice, 
sicut ei bene licuit per prasdictam consue- 
tudinem ; unde dicunt, quod assisa pras- 
dicta minus sufficienter examinata fuit 
super praedicto articulo. 

q4 
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vered a third 
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land, as her 
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feited by 
marrying 
again* 
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«* Etjuratores examinati super isto arti- 
culo dicunty quod praedictum tenemen- 
tuniy &c. tenetur in gavelykende^ et quod 
'* consuetudo de tenemento, quod tenetur 
in gavelekende, talis est sicut prasdictuin 
est» viz. quod siqua mulier dotata de t&> 
nemento, quod tenetur in gavekkynde^ 
** nupserit se alicui» quod amittat dotem 
** suam ; et quod liceat warranto dotis seisire 
<* prcedictaxn dotem in manum suam. £t 
<< ideo consideratum est, qu6d praedictus 
" WiWus de Tracy ^ ratione custodiae pras- 
'< dictorum Joharmis et MargeruB^ rehabeat 
'< seisinam suam, &c.'' 

Exception taken to the demand of dower 
of gavelkind land in Kentf because it was 
of a third part, and the count was amended, 
and made of a moiety. 2 Ed. 4. 19* 

Dower of gavelkind lands in Kent, and 
demanded the third part of the land of her 
late husband ; the defendant* pleaded, that 
the custom there is, that wives shall have a 
moiety for their dower, and shall hold it as 
long as they live chaste and unmarried, et 
turn secundum cur sum contmums legis; and 
that the demandant had taken another hus- 



* See a precedent of such a plea, RohinsoiCs Eni. 
245. 
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band» and prayed judgment if she should Chap. IL 
have her dower ; to which the demandant 
demurred; and the court adjudged, that the 
prescription in the bar was good, being in 
the negative ; and Pertam^ just, said, that if 
he had not pleaded in the negative, yet the 
demandant should not have dower ; for the 
custom, that wives shall have the moiety, is 
the common law in KenU and no other law 
runs there. 30 EUz. rot. 156. Hunt et uxor 
versus GiUmme, Cro.Eliz. 12L Goulds. 108. 
ILeofulSS. Moor ^60. Saiv. 91^ Indeed 
{he strength of this case is much taken off 
by its being on demurrer, which confessed 
the custom in the negative and exclusive 
manner in which it was pleaded. 

But it was afterwards, upon evidence on a 
trial at bar on this issue, whether it was the 
custom of gavelkind, that if the husband 
aliened his land^ the wife might demand a 
third part for her dower, or a moiety at her 
election, resolved (the demandant not being 
able to produce any precedents, or proofs, 
that there was any other dower of gaveK 
kindlands inKentOximdaweT by thecustom) 
that the custom precisely is, that she shall 
have a * moiety ; and as it is for the benefit 

* This is likewise said to have been the opinion of 
tord Dy^; 1 Leon. 61. 
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of the tenant of the freehold, that she should 
have the moietyi she being thereby under the 
restraint to hold it only while she lives sole 
and chaste^ she is bound by the custom, and 
cannot wave it. Dcpvies et uxor versus &%, 
Cro* EUz. 825. and the same case is cited 
Moor 260. ; which overthrows the distinc- 
tion to which Mr. Lambard seems to in- 
cline, from the words of the Custumal, mo- 
rust seizif that the conditions laid upon this 
dower run only to those lands, whereof the 
husband died seised, and that of such as he 
aliened the wife was at liberty, either to de- 
mand dower at the common law, or other* 
wise. Peramb. frt. 

By the custom of gavelkind, the wife 
shall be endowed of a moiety as long as she 
keeps herself sole, and without child, which 
she cannot wave, and take her thirds for 
life, for in that case consuetudo tolUt com- 
munem legem. Co.. Lift. 33. b. 

By the statute of Mertorij c. 2., all 
widows may devise the crop, growing on the 
lands which they hold in dower ; which 
words, all widows^ being general, compre- 
hend dower by the custom, as well as other 
dower. 2 Inst. 8 1 . (a) 



(a) And according to the principle upon which, 
under the saving clause, in this statute, to the lords of 
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Before endowments ex assensu patriswere Chap. ll. 
disused by the frequency of jointures, the Dower ^«a»- 
only son of tenant in gavelkind could not sensupairit. 
have endowed his wife ex assensu patris of 
such lands, because, though he is heir ap- 
parent at that time, yet there is not that 
constant and perpetual apparency that is 
necessary for that purpose, since another 
son may be bom, that will have an equal 
right to the inheritance, Co. Litt^ 35. b. 
6 Mep. 22. a. And the same law of the 
youngest son and heir apparent in borough- 
english. Ck). LitL 35. b. 3 Rep. 38. a. 
6 Rep. 22. a. 

Note. A custom to have a moiety, or the In what 
whole, for dower is so far favoured in law, P{?^^ ^P^^^ 

, . . . » ofamoiety 

that it may not only be m a county, city, or may be sup- 
ancient borough, but likewise in any up- po^e*!- 
land town, which is neither city nor borough. 
Co. Lift. 33. b. 21 Ed. 4. 53. b. Barre, 

119. 

The lands in the territory of Urchenfield^ 
in Herefordshire^ which descend afler the 



the fee of all such services as be due for dower, th^ 
the dowress of common law lands is held liable to one- 
third of all rents, duties, and services, 9 Rep. 135. 
Co. Litt. 241. a. the dowress of gavelkind land is 
jpubject to a moiety thereof. 
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Book II. manner of gavelkind^ have the same privi- 
lege of dower of a moiety^ as those in KM. 
Taylor on Gccoelk. 109* So have the par- 
tible lands within the port ofRye, in Sussex. 
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CHAP. HI. 

Of the customary Wardship^ and of alien^ 
ation by an Infant Tenant in Gavelkind. 

By the old common law, guardianship in Chap. III. 
socage continued a year longer than it does ofwai^dshi 
at present j as we see by the 70th law of 
Hen. 1. " Siquis pater mortuus fuerit, et 
*^ filium vel filiam hsereditandam reliquerit, 
<* usq. ad XV aetatis annos, nee causam 
'* prosequantur, nee judicium subeant^ sed 
** sub tutoribus et actoribus sint in paren- 
<< turn legitime tuteld, &c.'* And Br actons 
speaking of wardships, f. 86. b. says, ** Si 
<* fuerit haeres sockmanni, tunc demum cum 
•• XV annos compleverit, astatem habere 
•« intelligitur." So likewise Glanv. lib. 7. 
c. 9« And this is still the age by the cus- 
tom of Kent ; for if tenant in gavelkind 
die, leaving his heir or heirs within the age 
of fifteen, the next of blood, to whom the 
inheritance cannot descend, shall (by the 
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Book n. appointment of the lord, if there be several 
'"^' "" in equal degree p£ kindred) have the cus- 
tody of the body, lands, and goods of such 
infant heir, until he attain to that age; 
even as the guardian in socage at common 
law shall, till the ward is fourteen years old : 
but the lord shall take nothing for the ap- 
pointment, rior ought he to tender any 
marriage to the heir. And when the heir 
arrives at the age of fifteen, this customary 
guardian shall deliver up his goods and 
lands to him with the improvements, and 
in all things shall be chai'ged and have al- 
lowance as guardian in socage at common 
law, constietud. Kane, infra. Lamb. 6ll. 
624. 

What reme- ^^*' ^^^^ ^^^ above the common remedy 
dies to com- for the ward against the guardian by ac- 
Sfan to ac^" *^^° of account, the lord may, by the custom, 
count. distrain the guardian to yield his account 

Lamb. Peramb. 611. 624. 

Replevin ; the defendant makes conu- 
sance, as bailiff of the Abbot of iS'ti^f^^/m's 
in Canterbury, for that the usage of gavel- 
kind is, that the heir^ when he comes to 
the age of fifteen years, shall come to the 
lord's court, and demand his inheritance, 
and the mean profits of the land ; and the 
lord by usage of the country, by reason 
of his seigniory, shall cause his land to be 
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delivered to him, and distrain his guardian Chap. IIK 
to yield his account ; and if he be found in 
arrear, the lord shall levy of him the arrears 
by distress ; and accordingly makes conu- 
sance under the warrant of the steward of 
the abbot, who was the lord, to levy the 
arrearages* 18 Ed. 2. Fitzh. Avowry , 220. 
May7i.Ed.^.6\0. 

As an action of account lies at common 
law, against guardian in socage de son tort^ 
Litt. sect. 124., so this custom of compel- 
ling an account by distress extends to him, 
who is actually guardian, whether by right, 
or not. 18 Ed. 2. Avowry, 220. Mayn. 
Ed. 2. 610. And guardian by this custom, 
though not prochein amy, but de son tort, 
shall, in like manner, be chargeable in an 
action of account by the heir, as soon as 
he arrives at the age of fifteen. 29 Ed. 
3. 4. b. (b) 

But though the guardian be himself ac- When the 
countable, yet the lord, or his heirs, stand chargeable 
chargeable in default of the ability of him, in default of 
to whom they so commit the custody. Cus^ theguardian. 



(h) The action of account does not lie during the 
continuance of the guardianship, but in equity the in- 
fimtmay, by prochein amt/f sue his guardian for an 
account before the determination of his authority. 2 
Vem. S42. 2 p. Wins. 1 19. 



guardian. 
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Book IL tumal of Kent, infra. And this is the reason 
*^ ' why, at this day, they seldom intermeddle in 

the matter, Lamb, fff, fH* 

It is certain that this custom of gavel- 
Who 18 inti-. kind, as to the person to whose custody 
^.®^_^?.^® a^d care the infant is committed, differs not 

in general from the common socage guar- 
dianship. Rot. Clam. 37 H. 3 m. 19 in 
dorso. " Rex vie. Kane, salutem. Certum 
" est, et nuUi sapienti de regno nostro du- 
" bium, qu6d terrarum, quae tenentur in 
" socagio vel gavelikende, nulla pertinet ad 
" dominos earundem terrarum custodia, sed 
" solummodd ad parentes propinquiores ex 
<' illd parte, qui ad successionem haeredita- 
" riam aspirare non possunt, &c. 

" And itin. Kane. 43 H. 3. rot. 13 

** Hundredum de Middleton. Juratores prae- 

sentant, qu6d cum consuetudo sit per 

totam Kanciamy qu6d quando aliquis 

obierit, qui terram teneret in gavelikende, 

" et ha&res suus sit infra aetatem, mater, 

vel parens propinquior ipsius haeredis ex 

parte matris, habere debeat custodiam 

ipsius hasredis, et terras suas ad appruan^ 

" dum^ et respondendum de exitibus ejus- 

" dem terras predicto hasredi, cum ad 

M aetatem pervenerit, et hoc absq. aliquo 

" fine inde capiendo, &c. 
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Yet formerly the archbishop of Canter^ Chap. in. 
bury clauned, in right of his seigniory, the *^ - 
custody of the body and lands of the ward, 
who held of him in gavelkind^ as a thing 
assignable; (a) as appears by itiru Kane. 
6 Ed. 2. rot. 7* i^ dorso. ^^ Assisa venit Assise. 
'' recognitura si Thomas^ fiiius ^Thonue de 
" SandwicOj et alii disseisiverunt WilPum, 
** filium JohanrUs de HeUis^ et Thofnuan 
** fratrem ejiisdem WilU^ .de, &c. £t pra8- 
^* dictus ThomaSf fiiius Thomce dicit, qudd 
'* ipse nullam fecit injuriam, &c. Dicit The tenant 
** enim, qudd praedicta tenementa sunt de ^g^^n^l^*^ 
<* tenurd de gavelykynde, et tenebantur de ments are 
*^ Roberto nuper archiepiscopo Cantuar. PJT^^^^ 
&c. Et dicit qudd talis est consuetudo Archbishop 
" in comitatu isto, quod post mortem tenen^ ^ Cafder- 
Hum hitjusmodi tenementorum de archiepis^ ^ ' 
copatUf lueredibus eorvm infra cetatem who by the 
" existentibus. seisiri debent tenementa ilia f^^™ ^"^ 

... titled to the 

^* in manus ipsius archiepiscopty qtd pro tem^ wardship of 
**pore fUerit; qui quidem archiepiscopus the tenant; 
** habebit custodiam prcedktorum tenement 
** torum^ etnutrituramka^edumprwdictorum 
'* v^q. ad plenam cetatem eorundem^ secun^ 



(a) But guardianship being, according to modern 
notions^ a personal trust, wholly for the infant's benefit, 
is neither transmissible by succession, demisable/ nor 
assignable. 
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and the plain- 
tiffs being in- 
fants, he 
granted the 
custody of 
themtoi^.!)., 
who assigned 
it to J. Mm 
who granted 
it to the te- 
nant. 



Verdict that 
the plaintiffs 
are under 
age. Sfc. 



Judgment 
for toe 
tenant. 



Assise. 
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dum consuetudinem pnedictam: et dicit 
qu6d post mortem preddicti Johanrns, patris 
prsedictorum WilTi et ThonuB, cujus h»«» 
redesy &c. prsedictus archiepiscopus seisi- 
vit tenementa praedicta unde, &c* in 
manum suam, nomine custodies in fonni 
prsedicta, et custodiam illam commisit 
et concessit Roberto de Dene propinquiori 
sanguine praedictorum haeredum, cui tene- 
menta ilia descendere non potuerunt> &c. 
Qui quidem Roberttts custodiam praedic- 
tam concessit cuidam Johamu de Maie* 
meynSy et idem Johannes ipsi Thonue^ 
tenendum usq. ad plenam aetatem: et 
dicit, quod praedicti haeredes adhuc sunt 
infra astatem ; et hoc paratus est verificare 
per assisam. Ideo capiatur assisa. Ju- 
ratores dicunt super sacramentum suutn, 
qudd praedicti haeredes non sunt plenam 
aetatis, secundum consuetudinem de gave- 
lykynde. Ided consideratum est, qudd 
praedictus Thomas, filius Thonuty eat inde 
sine die, et praedicti WilTus et Thomas 
nihil capiant per assisam, &c. 
<* So in itm. Kane. 21 Ed. 1. Berewkke 
roll rot. 85. in dorso. Assisa venit re- 
cognitura si Tho' Bike injuste disseisivit 
JbAanneWjfilium RadulphiAlged,de libero 
tenemento suo in villd de Sto, Nkholao 
in Taneto, &c. 
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** Postea venit praedictus Thomas^ et dicit, 
quod liberum tenementum prfledictoram 
" tenementorum est pr$edicti Johannis^ et 
^' quod tenementa ilia tenentur in socagio : 
*^ dicit etiam, qu6d ipse nichil clamat in 
*' prasdictis tenementis, nisi custodiam ra- 
** tione minoris setatis praedicti Johanms^ 
ex commissione ballivorum archiepiscopi 
CantteariensiSf quibus ipse securitatem in- 
venerit de rationabili compoto suo inde 
" reddendo praedicto Johanni^ secundum 
" consuetudinem de gavelekynde, cum prae- 
" dictus Johannes ad plenam astatem per- 
" venerit, &c. et dicit, quod ipse modd 
"paratus est hie hujusmodi securitatem 
" invenire, &c. 
" Juratores dicunt super sacramentum 
suum, quod praedictus Radulphm obiit 
seisitus de praedictis tenementis, ut de 
feodo; post cujus mortem ballivi archi- 
episcopi Cantuar. custodiam praedictonun 
tenementorum, e6 quod sunt de gavely- 
**k)mde, et nutrituram corporis praedicti 
^^ Johannis commiserunt cuidam Johannes 
matri praedicti Joharmis^ qui est infra 
aetatem, tenendum usq. ad legitimam 
" aetatem ejusdem Johannis^ prout prcedicto 
** archiepiscopo^ per consuettulinem de gave- 
'* lekynde hucusq. usitatam^ bene Ucmt htu 
**jusmodi cmtodias cuicunque committere: 
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Chap. IIL 

The tenant 
pleads, that 
the arch- 
bishop com- 
mitted to him 
the wardship 
of the plain- 
tiff and these 
lands, Sfc. 
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Verdict finds 
accordingly, 
and that by 
the custom 
of gavelkind 
the arch- 
bishop might 
conmiit to 
whom he 
would the 
custody of 
the body and 
lands of his 
tenant under 
age, Sfc. 
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Judgmentfor 
the tenant. 



Assize. 



The tenants 
plead, that 
they are 
guardians of 
the tempo- 
>alties of the 
archbishop* 
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dicunt etiam, qu6d prasdicta Johanna 
postea desponsata fuit praedicto Thonue, 
et postea obiit ; post cujus mortem, prse- 
dictus Thomas satisfecit ballivis prasdicti 
archiepiscopi pro custodid praedicta usq. 
ad legitimam aetatem ejusdem Johamus 
retinendd ad commodum prffidicti Johan^ 
<* riis^ et ad reddendum inde praedicto 
^< Johamd rationabilem compotum suum, 
*< cum ad legitimam aetatem pervenerit ; per 
*< quod prasdictus Thomas custodiam illam 
*< semper postea retinuit. Ide6 considera- 
*' tum est qudd praedictus Thomas eat inde 
*< sine die, et Johannes^ filius Radulphi, in 
mia pro falso clamore, &c. Pardonatur 
quia infra aetatem." 
But the right of this claim is deeply 
struck at by the following verdict of the 
same iter. 

•* Itin. Kane. 21 Ed. 1. Berexmcke. rot. 
** 72* in dorso. Assisa venit recognitura si 
** Radulphtis de Bemers, et alii injust^ dis- 
" seisiverunt WiWvm filium Thomw de Mo- 
•* raunt^ Jordanum et Henrieum fratres ejus, 
*< de libero tenemento suo in ChyvenUng et 
•« Sevenak^ &c. 

<< Et Radulphus et alii veniunt» et RaduU 
<* phus et Daivid respondent pro se et aliis, 
'< et dicunt, quod ipsi sunt custodes archie- 
<* piscopatus Cantnariensis ex parte domini 
« regis constituti; etquia praedictus ThomaSf 
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"pater praedicti WiWi et aliorum, tenuit Chap. IIL 
" quandam partem praedictorum tenemen- rick of Cfl«- 
" torum de archiepiscopatu, et archiepiscopi 'r***^* *"^ 
"semper habere consueverant custodiam archbishops 
" de tenentibus suis consimilis tenurae, et a»ed to Iwve 
" tam de tenementis, quae de aliis tenentur, ^^^g ten- 
*« quam de ilUs, quae tenentur de archiepis- anteinpivel- 
" copatu, ipsi ceperunt praedicta tenementa underage, 
" in manus domini regis post mortem ipsius for all such 
" ThanujBy nomine custodiae, ed qudd prae- J^J^er hoi- 
"dicti WilViLSj filius Thonue^ Jordanns et den of them, 
" Henricus filii ejus et haeredes, sunt infra ^J^f Jj^^t^ 

*< aetatem. the premises 

accordingly. 

«« Et Thomas filius Thomce Moraunt, fra- ^^P^^J* 
<« ter praedictorum WiU^i filii Thomas^ Jorda- bu^ part of 
« wi, et Henrku et qui sequitur pro eis, benfi ?^/*"^ jf, 

. s 1 J- \ /xfi. X holdenofthe 

« cognoscit, quod praedictus Thomas, pater archbishop, 
*< ipsorum, tenuit de archiepiscopatu quan- and that it is 
<«dam partem praedicti tenementi, viz. Shewed- 
« unum messuagium, viginti et septem acras ship thereof 
«terr«, novem acras prati^ et tres acras ^^^^^^^ 
"bosci tantim; et dicit, qu6d tenemen- 
<• tum illud est gavelyhendey de quo nulla 
« debetur custodia, nisi proximo parenti, 
*< cui nulla haereditas descendere potest ; 
*• et qui compotum suum reddere tenetur, 
«« cum haeredes ad aetatem quindecim anno- 
** rum pervenerint : dicit etiam, qu6d resi- 
«« duum praedicti tenementi est gavelyJcend, 
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The jury find 
accordingly, 
but that the 
archbishop 

had usurped 
the wardship 
of some ga- 
velkind land, 
especially on 
the east side 
of the Med' 
wat/, but 
without any 
right. 
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" et non tenetur de archiepiscopatu imme- 
" diat^, et dicit quod totum praedictum 
" tenementum est ex parte occidentali 
'< aquae de Medffmay^ ubi tenementa quas 
<< tenentur de archiepiscopatu, sunt alterius 
<* conditionis quam ilia, quas sunt ex parte 
'< orientali aquae praedictae, nee aliqua cus- 
'* todia inde debetur : et qudd ita sit petit 
*< qudd inquiratur per assisam ; et quia prae^- 
'* dicti custodes nichil aliud dicunt, ided 
<< capiatur assisa. 

<^ Juratores dicunt super sacramentum 
suum, quod totum tenementum est gO' 
velykendy et quod praedictus Thomas; 
pater praedictorum WilPi et aliorum, non 
<^ tenuit de archiepiscopatu immediate, nisi 
<< unum messuagium, viginti et septem acras 
" terrae, novem acras prati, et tres acras 
'< bosci tantum ; et quod nulla custodia inde 
" debetur nisi proximo parentis cui nulla 
" hcereditas descendere potest, usq* ad quiiu 
^* turn decimum annum fueredum, et qui tunc 
** illus compotum suum de eaitibus reddere 
tenetur. Et Juratores quaesiti si archie- 
piscopi de tenemento isto, vel de aliis 
<< tenementis consimilis tenurae, unquam 
aliquam custodiam habuerunt, dicunt, 
qu6d Johannes archiepiscopus, qui ultimo 
obiit, injuriose et per potestatem occupa- 
** vit custodiam cujusdam terrae, quae fait 
" Baldewyni de Aldham, post mortem ipsius 
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jBo&fett^mVet similiter custodiam cujus- Chap. III. 
dam terrffi in manerio de Northflete tan- ^ *^' 
turn : et dicunt, qudd pra^ctus archie* 
piscopus, nee aliquis prsedecessorum suo* 
rum^ unquam plures custodias habuerunt 
ex parte occidentali aquas de Medeway : 
sed dicunt, qudd pra^dictus archiepisco- 
pus» et predecessores sui plures custodiaa 
<< injust^ et per potestatem per vices occu- 
<< paverunt ex parte orientali aquas prasdic* 
<* tae ; etpnecise dictmtf quod de tmementis 
'< tentis m gaoeh/kend nuUa dehetur custodia 
** nisiproxknis parentibuSf quibus nuUa hasre* 
<^ ditas descendere potest Dies datus est 
'* coram justidariis itinerantibus ibidem a 
<* die sancti HiUarii in xv dies de audiendo 
" judicio suo. Postea, quia compertum est Judgment, 
<< per assisam istam, qudd prsedictus archie- ^' 
** piscopus, qui ultim6 obiit, et predecessores 
^ sui iuerunt in seisin^ habendi custodias de 
** aliis tenementis consimilis tenurae, et prae- 
<< dicti custodes partes esse non possunt ad 
<< jus hujusmodi custodiarum discutiendum, 
<< consideratum est quod praedicti WiWus 
<< filius ThonuB^ Jorda/nm^ et HemrkuSi nihil 
^< capiant per assisam istam, &c.''(&) 



(6) If the inheritance may descend to the rdations of 
both the paternal and maternal lines^ with a preference 
only to the former, as in the case of an elder brdther 
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^48 Of Alienation by an Infant. 

Book IL Though the custom puts some confine- 

oJ^iS^on ment on the heir, by keeping him in ward 

by an infant one year longer than is permitted by the 

®* ^^' course of the common law, yet it makes 

f M^/uu M^ a»ple amends to him, by a favour allowed 

^A^Ujf *-^Hbim afterwards, which is to alien his lands, 

^ ^ ^ ^^^ as soon as, by attaining the age of 15 years, 

he is out of that custody. Custumal of Kent, 
kffra. Lombard^ s Peramh. f« «f. Sonm. 
146. Itin. Kane. 6 Ed. 2. rot. 69. Trin. 
12 JBrf. 1. C.£. rot. 68. Mich. 11 Ed. 3. 
B.R. rot. 133. Mich. 20 Rich. 2. B.R. 
\ . ro/. 62. Plac. ass. in com. Kane. 15 Ed. 2. 

Alejc. de Greenhethe's case, 12 Ric. 2. Mich. 
Pom^s case, 9 Ed. 3. 38, 39 Ed. 3. 10. b. 
29 Ed. 3. 5. a. 32 Ass. 4. 11 £r. 4. 29. b. 
Dyerf 301. Lowe and Paramour. Camd. 

Britan. 284., and the cases i^tfra. 

Itin. Kane. 55 H. 3. rot. 5. in dorso. 
*• * Totus comitatus recordatur, quod 

purchasing lands which, upon his decease, descend to 
his younger brother under 15, it seems there cannot be 
a customary guardian, unless the next •£ blood be a 
lineal ancestor, or of the half blood. 

The customary guardianship will not take place, ii 
the father appoint a guardian by deed or will, accord- 
ing to the statute 12 C. 2. c24. and in the case of fe- 
males, it will also, it is apprehended, be superseded, if 
the father or mother exercise the authority given to 
them by implication by 4 and 5 Ph. and M. c. 8. 

* For the meaning of thia expression, see infra, c. 7. 
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*' qtulibet cetatis qtdndecim annorum tenens^ Chap. III. 
vel tenere damans^ aliquam terrain in ^ ■"' 

gavelykynde, potest dare vendere terram 
suam, de qua fuit in seising, ac etiam re- 
" mittere et quietum clamare totum jm et 
<< clameunif quod habet, vel habere possit in 
" aliquo tenemento petendo ; adeo licite et 
" libere sicut quilibet alius astatis viginti et 
** unius anni de tenuris forinsecis, quas te- 
" nentur per servitium militare/* 

This custom extends to a female heir in 
gavelkind of the age of 15, as well as a male; 
as appears by 11 27. 4. 33. Itin. Kane. 
55 H. 3. rot. 25. Ass. in com. Kane. QRic.Q. 
post. 264. and 4 Ric. 2. post. 270. and 
13 Bic. 2. post. 273. And is expressly so 
recorded per totum comitatum^ in itin. Kane. 
7 JEd. 1. rot. 47* rex roll. 

But the later resolutions and practice Therestric- 
have added the following proper, and rea- f^ons attend- 

, , . . I . . T i"g t"»s cus- 

sonable restrictions to this customary ahen- tom. 
ation. 

1. That it must be by feoffment. Lamb. 
ms5G&. 11 If. 4. 33. 2lJBrf.4.24. Noy's 
Max. 4^0. Sed. v. post. 9.53. 

And the livery of seisin must be propria 
manu of the infant, and not by letter of 
attorney. Lamb. Hi. Noy's Max. 40. For 
this custom, to enable a person disabled by 
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Book II. law, ought to be taken strictly, and there- 
^ ' fore shall not extend to feoffinents by attot- 
ney, without a particular custom for that 
purpose ; for an infant can do nothing to 
pass a thing out of him by attorney. 9 Rep. 
76. ft. Combes^s case, (c) 
V. infr. 252. Nor does the custom extend to any other 

conveyance or assurance ; for it shall be 
taken strictly. Lamb. m. Noy's Max. 

40. 

Therefore the custom does not enable 
him to make a will of these lands at 15. 
Co. Copyh. sect. 33. 

And if an infant, before 27 H. 8«, had 
made a feoffment, warranted by the custom, 
to his own use, if he afterwards, during his 
nonage, devised the use, the general custom 
of the county did not extend to make this 
devise good ; for this custom shall be taken 
strictly. 21 Ed. 4. 24. Bro. Custom, 50. 

2 RolVs Abr. 779. 

The custom does not extend to the grant 
of a reversion on an estate for life. 1\ H. 
4. SS. Old Bendl 33. ; for that lies not in 
livery. 



(c) This distinction is taken at common law, livery of 
seisin by an infant, if made by attorney, being void. 
W^hittingham's case, 8 Rep. 45. a. 9 H. 6. Perk. s. 1% 
] 3, 14. 2 RoU, Abr. 2. See post. 279. n. (c). 
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By the opinion of iZfln*/orrf justice, l\H. Chap. III . 
4, 33. a. the custom does not extend to a whether the 
release of a right. And it is said generally, custom ex- 
in5 H.T. Si. a. S%.a. 41. «., that though re°e^e?F. 
there be a custom for an infant of 15 to inf. 252. 
make a feofiment, yet his release is void : 
but it is not applied to the custom of this 
county. 

Nor is a lease and release warranted by 
this custom of Kent Obiter, 21 Ed. 4. 24. 
Bro. Ctistom^ 60. Indeed it is said in 11 £r. 
4.33. Bro.Custom, 15. Fitzh. Custom, 11., 
that though the custom does not extend to 
a release to a disseisor, because it is no feoff- 
ment, but enures by way of extinguishment 
of the right, yet it does to a lease for years 
and a release, for that amounts to a feoff- 
ment, because the freehold passes by the 
release. 

But, on the other hand, it is to be consi- 
dered, that, according to the more modem 
opinions at least, the custom requires the 
ceremony of a ]iy ery propriismanibus, which 
is a public solemnity wanting in this latter 
conveyance. And though it be said in our 
books, that a lease for years, and release in 
fee, are tantamount to a feoffment, yet no 
more seems to be meant by this, than that 
they give as large an estate ; for if a man in 
his former plea pleads a feoffinent in fee, he 
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B^^Ijn^ shall not maintain it in his second plea by a 
lease and release, but it will be a departure. 
Co. Litt. 304. a. l Ed. 4, 5. And it is cer- 
tain, that, as to many purposes, a lease and 
release has not the effect of a feoffinent j as 
to work discontinuances, purge disseisins, 
Sgc. And the release of an infant, operating 
by the deed, may, by the common law, be 
avoided by any person whatsoever; but the 
feoflfinent taking effect by the liveiy, is, if 
executed with his own hand, good, without 
the assistance of a custom, against all per. 
sons but privies in blood. 8 Rep. 43. WhiU 
tingham's case. So that this custom, which 
on all hands is agreed to be taken strictly, 
must receive a considerable extension, be- 
fore it can comprehend this other con- 
veyance. 

And it seems still more difficult to extend 
the custom to a bargain and sale for a year, 
operating by the statute of Uses made with! 
in time of memory, and a release founded 
thereon, than to a lease at common law ex- 
ecuted by entry, and a release. 

But when I contend, that this customary 
power of alienation is confined to feoffments, 
I would be understood to consider the in- 
fant as in actual possession and seisin of the 
land J for otherwise (as I take it) the custom 
will warrant him. at the age of fifteen, to 
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release his right in the lands to him in pos- Chap. III. 
session of the freehold; and the modern ^^^''— ^ 
notion to the contrary may possibly appear, 
on examination, to have no better a foun- 
dation, than the single opinion of justice 
Hankfard, in 11 JEf. 4. 33. which, as it was 
disregarded in the very case, so it was 
grounded on a misrepresentation (as it 
seems) of the record of 55 H. S. before Ante 2*8. 
cited, arising from a slip of the judge's 
memory. The Year-book case is, in effect, 
no other than this : 

In a writ of entry sur cui in vitdt as son 
and heir of Margery^ who was daughter 
and heir of Margery ^ of whose possession, 
&c. the counsel for the tenant pleads in bar, 
that the lands are gavelkind ; and that the 
mother of the demandant, through whom 
the descent was made, released to the te* 
nant all her right with warranty, when she 
was of the age of fifteen ; and offers to aver, 
that the usage is, that they may at that age 
alien by feoffment, and likewise release their 
right But Hank/brd, justice, says, you 
shall not take so large an averment, for the 
usage is of record in the time of King Henry 
(to which the reporter adds a qucere^ what 
record he meant ; but I have already shewn ^nte 248. 
how the custom is recorded in the time of 
that king) and shall be taken ex strictojure; 
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Book 11,^ and the usage is, that he may make a 
feoffinent, without other alienation. But if 
he makes a feoffment with warranty, at such 
age, he shall not be bound by the warranty, 
for that the usage does not extend to that ; 
and if I am disseised, and I release, this is 
not my feoffment, but a lease for years, and 
a release is a good feoffinent. Then here, 
when the right of the feme was discon- 
tinued, and an action descends to the heir, 
though the heir releases, this is not a feoff- 
ment, but an extinguishment of the right 
of action ; and she could not extinguish her 
action while she was within age. But not- 
withstanding this, it is remarkable that Nor- 
toUf of counsel with the demandant (being 
possibly better instructed of the custom), 
durst not demur to the plea, though urged 
to it by Tkurlingf ch. j. but passed over, 
and replied, that the release was made in 
the time of the grandmother, before any 
right accrued to the mother ; and the coun- 
sel fpr the tenant being apprehensive of 
this, relied on the warranty, &c. Et sic 
pendetf <§tr. 

This case, upon the whole, is rather an 
authority, that the custom warrants the in- 
fant to release a right ; since it had other- 
wise been unnecessary to have pleaded that 
her right accrued after such release. In- 
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deed, the opinion of Hankford is partly fol- Chap. III. 
lowed by an obiter saying in 21 Ed. 4. 24., 
but neither in that, nor in any other of the 
printed cases, was the matter judicially 
before the court. And if we have recourse, 
for the decision of this question, to the voice 
of the county, who are the proper judges 
of the special customs of gavelkind, words 
cannot be more express to comprehend a 
release^ than those of the whole county above. Ante 248. 
in 55 H. 3. To which may be added the 
following verdicts in the very point. 

The first is Peter de Merdcde^s case, in 
itin. Kane. 6 Ed. 2. rot. I7., the whole 
record whereof is inserted above, page I87., 
where the demandant being seised of one 
moiety of the gavelkind inheritance of his 
late wife, as tenant by the curtesy, and of 
other moiety, as guardian to his two sons, 
William BXidRoger^ the jury find f "quodpos- Verdict find- 
" tea praedicto WilPo filio Petri aetatis quin- J"^^ ^f'^'. 
" decim annorum existente, quando idem fant at IS by 
" WiWiis fait plence (Btatis^ secundum consue- gj^^g}^^™ ^ 
" ttcdinem de gavelykynde^ scil. post quintam 
^^ decimum annum completum^ per quoddam 
<* scriptum confectum apud London, con- 
** cessit et dimissit praedicto Petro omnes 
** terras et tenementa cum pertinentiis, quas 
" habuit, sive habere potuit, in villis praedic- 
** tis, per successionem haereditariam de prae- 
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Book II. « dicta Agnete matre ipsius WiWu tenendum 
" eidem Petro ad terminum vitae ipsius 
" Petri ; prasdictis tenementis, unde assisa 
** ista arrainata est, in seisind prcedicti Petri 
** eaistentibiLS : qui quidem WilVtcs postea 
** rediens ad pra&dicta tenementa factum 
suum prsedictum patrias notificavit et 
ratum habuit, &c.'' And thereupon judg- 
ment is given against WilUam for his pur- 
party, though Peter^s title to one moiety, as 
guardian, was then at an end ; and as to 
the other, he had incurred a forfeiture by 
marriage. 

The next is De Gatewyk*s case, Mich. 
Nuper ohiiu 9 Ed. 2. (X B. rot. 240. Kanc.^ a nuper 

obtit brought by Richard and WilUam de 
Gatewyk against Katherine de Gateiwyk^ &c. 
The pleadings, as to the purpatty of WiUiarn^ 
are already inserted at length, page 69- 
As to the purparty of Richard^ they are as 
follow : 

" Katharina et aliae, per Adam de Byron 
" custodem suum, veniunt, et defendunt 
jus suum quando, &c. et quoad propartem, 
quam praedictus i2icAar6?t^, iHm^Ricliardu 
<< clamat, &c. dicunt, qu6d idem Bickardus 
" nihil juris clamare potest in praedictis tene- 
" mentis, quia dicunt, qu6d prtedictis tene- 
** mentiSf simul cum aliis tenementis in di- 
" versis villis in eodem comitatu, in seisind 
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prcedicti Johannis de Qakwyk^ patris ip« Chap. m. 
sarum KatherifUB et aliarum, extstentibus^ ' '^ 
'* idem Richardus per scriptum suum con* 
'* cessit» remisitf et omnino pro se et hsere- 
** dibus suis imperpetuum quietum clamavit 
^* praedicto Johanni totwn jus et clameum, 
'' quod habuit, vel aliquo modo habere po- 
'<tuity ratione parcenarise vel communis 
successionis post decessum Bichardi de 
Gatewyk^ patris praedicti Johannis^ in om- 
nibus terris, tenementis, messuagiis» red- 
*^ ditibus, boscis, pratis, pasturis, nu^endi- 
'' nls, vivariis, cum omnibus eorum pertinen- 
tiisy quse quondam f uerunt dicti Ricardi 
de Gatewykf patris prasdicti Johannis^ in 
** Esseche, Hertlighe^ Derteford^ Ottefordj 
" Sevenokf Kemesinge^ Sele^ Kyngsdowne^ et 
Mapeleschaumpf habendum et tenendum 
omnia prasdicta tenementa, &c. prasdictb . 
** Jokanni et hasredibus suis de capitalibus 
<< dominis feodi impertuum, &c. et profer- 
** unt scriptum iUud quod hoc testatur, unde 
** petunt judicium, &c. 

*^ Et prasdictus RicarduSy quoad praedic- Demandant 
"tum scriptum quietas clamantias, bene 2^\lJ^J^er 
'^ cognoscit scriptum illud esse factum a|^ at the 
" suum, sed dicit, qu6d ipse praetextu scripti *^^?^ *^ 
'^ illius ab actione prascludi non debet, quia 
'^ dicit, qu6d ipse, tempore ccmfectionis pras- 
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and that the 
demandant 
was 1.5 when 
he released. 

The deman- 
dant takes 
issue on the 
custom. 
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*< dicti scripti, fuit infra astatem : et hoc 
*< paratus est verificare, &c. 

*< £t Katherina et alisB dicunt, qu6d pras« 
*< dictus RicarduSf secundum consuetudmem 
'< Kanda^Jmt pkfue cetaHs tempore confec- 
« tionis prsdicti script! ; dicunt enim, qu5d 
<* consuetudo in partibus illis talis est» qudd 
*< hffires de tenura de gavelykynde, cum 
*< complevit quintum dedmum statis sue 
'^ annum, est plenas setatis, secundum con- 
<« suetudinem illam, ad tenementa sua alien- 
** anda, et jus suum quiets clamandum, &c. 
<< et dicunt, qu6d prsedictus Ricardus, tem- 
^* poreconfectionis ejusdem scripti, fuit quin- 
<< decim annorum et amplius ; et hoc parate 
" sunt verificare, &c.** 

'* Et Ricardus dicit, qu6d consuetudo^ 
<* quam praedicta Katherina et alias aliegant, 
^< non est talis in partibus praedictis; dicit 
** enim, quod ad hoc, qu6d alienatio sive 
<* quiets clamancia alicujus de tenementis, 
** quae sunt de tenurl de gavelykynde^ ipsum 
" praecludere debent, requiritur qu6d ipse, 
<< tempore alienationis seu quiete clamaneiie 
** hujusmodi, sit astatis viginti et unius an- 
<< norum plen^ completorum, et non infra 
** astatem illam, viz. statim post quintum 
<< decimum annum completum, sicut prss- 
** dicta Katherina et aliae dicunt ; et hoc 

4 
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** petit qu5d inquiratur per patiiam, &c. Chap. IIL 
" Et Katherina et aliae similiten ' ' " 

" FosteskjuratoreSf de consensu pattium 
" electi, venerunt, et dicunt super sacra- 
<* mentum suum, qu6d praedictus Ricardus^ 
"tempore confectionis praedicti script! Verdict that 
« qutete-clamancuB^ quod prasdictas KaOie- ^® ^^ ^^ 
**rina, Marg.^ et EUz.^ proferunt sub no- may give and 
« mine ipsius Rkardi, fuit ffitatis quinde- [^^^ fflf ' 
" cim annorum et amplius, et qu6d qid* and that the 
" Ubet wtatis quindecm annorum de tenurd ^T?^^[ 
** de gofvelyh/nde potest tenernenta sua dare, that age. 
*« et quieti'Clamantiam imperpetuum indeja- 
*• cere^secundvm consuetudinem tenurce iUius^ 

" Me6 consideratum est, qu6d praedictus judgment 
" Rkardusy quoad propartem suam ipsum Ji^^^^h? tf? 
" contingentem de tenementis praedictis, nants. 
•<nil capiat per juratam istam, sed sit in 
<< mia pro falso clamore, &c« 

«  Plac. ass. in com. Kane. 47 Ed. 3. 
« Assisa venit recognitura, si Johannes Wis- Assize. 
" dom et Isabella^ uxor ejus, injust^ et sine 
" judicio disseisiverunt Simonem Parlebien 



 N. B. The rolls af the records before the justices 
of assise are seldom numbered, but the bundles are 
generidly small. 
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'' de libera tenemento suo in KetehroJc et 
*< Eliham post primam, &c. Et unde queri- 
« tur de duodecim acris terrae, et dimidio 
acne prati cum pertinentiis, &c. 
^ ^t Johannes et Isabella in propriis per* 
flonis suis veniunt^ et respondent ut te- 
^* nentes tenementorum prsedictorum, et 
** dicunt, quod prsdictus Smon assisam 
<< inde versus eos habere non debet» quia 
<< dicunt, quod idem Shnan^ per quoddam 
<< scriptum suum, quod proferunt hic in 
^< curia, cujus data est die lunse prox. post 
<< festum Purificationis Beatas Marias, anno 
regni regis nunc Angliae 35: remisit et 
quietum clamavit eidem Johanni Wisdom 
totum jus suum, quod liabuit in tenementis 
praedictis ; et petunt judicium, si idem 
'* Simon assisam inde versus eos contra 
** scriptum suum praedictum habere de- 
« beat, &c. 

** £t presdictus Simmiy non cognoscendo 
scriptum praedictum, dicit quod ipse ab 
assist in hac parte habenda exdudi non 
'* debet, quia dicit, qu6d ipse, tempore con- 
'< fectionis scripti prasdicti, fuit infra astateni, 
<< &c. et hoc petit qudd inquiratur jper assi- 
<< sam, &c. 

'< £t praedicti Johannes et Isabella dicunt, 
<^ qu6d tenementa praedicta sunt gaoeUcyn- 
<< densia, et dicunt, quod tisus gaveUcynd talis 
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est^ quod quilibet homOf cetatis qtdndecim an^ Chiq[>. III. 
norumj potest terras ettenementa sua dare et the custom rf 
*' aUenare^ remittere et rekuvare ctUcunq. VO" gavelkind 
luerit^ a toto tempore in com. Kane, usitatus. ^5a?Me 
Et dicunty quod, tempore confectionis 
script! prsedicti, dictus Simon fiiit astatis 
quindecim annorum, ita qudd tunc remit- 
tere et relaxare potuit jus suum de tene- 
mentis prsedictis in formd praedictd ; et 
hoc.parati sunt verificare per assisam, &c. 
<< £t prsedictus Simon dicit, qudd ipse, Flamtiff sur- 
tempore confectionis scripti prsedicti, non fej<>"^, tl^t^ 
<' fuit astatis quindecim annorum ; et hoc 15. 
<^ paratus est verificare per assisam, &c. Et 
'^prsBdicti Johannes et Isabella similiter, ' 
" ided capiatur inde inter eos assisa, &c. 

*< Recognitores veniunt, qui ex consensu Verdict that 
" partium ad hoc electi et jurati dicunt, super JlJJ^^f ^5 
<< sacramentum suum, quod prasdictus5ima;i, 
<< tempore confectionis scripti praedicti, /wr^ 
*< astatis quindecim annorum, et amplius. Ideo 
" consideratum est, quod prsedictus Simon Judgmcntfor 
•« nichil capiat per assisam istam, sed sit in "*® *««nto. 
<* mia pro falso clamore suo, &c. Et prae- 
^< dicti Johannes et Isabella inde sine die/' 
Ass. in com. Kane. 7 ^d. 3. rot. 2. An 
assise brought before former justices of 
^assise, by Richard de Bourne and Joan his 
wife, against John, son of Thomas de Heg- 
ham and others, for a large quantity of lands 

s 3 
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Book IT. in Litikboumef Stoddemershe^ Chisceletf Re- 

^ ' culvrCf and Mensire, in insuU de Taneto. 
Bar, that the John de Hegham pleads, << qudd tene^ 

tenant's fa- u menta aunt de tenuri de gavelkynde ; et 

ed^and his *" ** ^^^*> 9"^^ pr»dlctus Thomos, pater suus, 
mother was « obiit seisitus de eisdem tenementis in do- 
seised ofthe " *»inico suo, ut de feodo et jure j post cujus 
lands as <^ moitem prasdicta Johanna^ quse nunc que- 
^'^"^^d^" " ^*"^ simul, &c. ut ipsa, quae fuit uicor prae- 
and the te- *^ dicti ThofMB^ post moitem ipsius Thoma 
nant entered « geisivit prssdicta tenementa, secundtun 
"'"'^'' "* '"• ^^usumdegavelkyr^^ratimenutritur^'r^m 

** JohanniSf filii et hasredis ipsius Thonue^ et ea 

<< optinuit per usagium pnedictum, usq. ad 

«* aetatem prasdicti Johannis^ filii ThonuB^ 

** qtdndecim annorum ; post quod tempus, 

^' idem Johannes^ filius Thonue, ut ipse qui 

<' pkntB netatis fuit per usagium prsedictum, 

^< intravit praedicta tenementa ut haeredita- 

*i tern suam ; et sic tenet ipse tenementa 

" ilia } et petit judicium, si praedicti Ricar- 

« dtis et Johanna de hujusmodi possessione 

*• prasdictae Johannes, ratione nutrituras prae- 

« dictaD, ut pra^icitur, assisam, &c. 

Plaintiffs re- " Et prasdicti Ricdrdus et Johanna non 

tyiri^^ •* dedicuntquineademJoAannahabuitnutri- 

nant at 15 to ^' turam prasdicti Johannis^ filii Thomas^ seu 

SelSSSTbe- " ^"^" i^nyxit praedicta tenementa ratione 

ing gavel- " nutriturae per usagium, sicut prasdictum 

kind. « est, sed dicunt, qudd ipsi ea de causa ab 
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assisa sui repelli non debent ; dicnnt eniniy Chap. HI. 
quod prasdictis tenementis in * seisind ejus- 
dem Johanns eaistentibus^ prasdktM Jo- 
hannes, ^fi&us Thomas, post astatem suam 
** qtUndecim armorvm^ ut itte^ qui plems astatis 
*^JidU secundum usum de gaoelkynde^ rennsit, 
** dimisitf et relaxavit eidem Johannas totum 
^*Jus et clametmt suvm^ quod habuit in ^s- 
^* dem tenementis ; et proferunt inde quod- 
<* dam scriptum hie in curia, sub nomine 
*^ prasdicti Johannis filii Thonue, quod idem 
** testatur in baec verba : universis scriptum 
*< hoc visuris, vel audituris, Johannes^ filius 
'< Thonue de Hegham, salutem in domino 
*• sempiternam. Noveritis me in purd et 
^* kgitimd estate dimisisse, concessisse, et im- 
^< perpetuum quietum clamisse, pro me et 
«« hasredibus meis, Johannw de Hegham, 
** matri meas, et haeredibus suis, totum jus 
*' meum et clameum, quod habui, vel aliquo 
<^ modo habere potero in futuro, in omnibus 
<* et singulis tenementis meis ubicunq. in 
«« com. Kane, existentibus, &c. 



* If a guardian, after the fuU age of the heir, con- 
tinues in possession against the will of the heir, the law 
looks upon him as an abator, Co.Liit*57. b. if with the 
consent of the heir, he is tenant at will. In either 
case he is capable of accepting a release ; in the first, 
because he has a freehold ; in the spcond, by reason 

of the priyity. 
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The tenant 
rejoinsy that 
he was under 
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time of the 
release. 



And after- 
warJs re- 
pleads ntf/ 
diueisin, 8fc* 

Verdict. 
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And judg- 
ment for the 
plaintift* 



*^ £t pnedictus/oAnnite^, filius Thomce^ non 
dedicit praedictum esse factum suum, sed 
didty quod scriptum illud ei nocere non 
«< debet» didt enim, quod» tempore confec- 
*< tionis script! illius,^V infra (etatem qyhu 
<* decim annorum ; et de hoc se ponit super 
*^ patriam, et pra&dicti Ricardus et Johanna 
** similiter, &c." Which plea is an admis^ 
don of the custom. And this record being 
sent down to the present justices of assise^ 
*< coram praefatis justiciariis, prasdictiiZicar- 
^< duSf et Johanna uxor ejus, veniunt, et prsB^^ 
*' dictus /oAomte^, filius ThonuB, non venit ad 
^* manutenendum placitum, quod alias placi- 
** tavit, &c. sed WitPus de Waure respondet 
^< pro eo» qu^m pro aliis, tanquam eorum 
*< ballivus, et idicit, qudd nullam injuriam 
^< inde fecerunt seu disseisinam, et de hoc 
*< se ponunt super assisam, &c/' And the 
jury find for the plaintiffi ; which, it seems, 
they could not have done, had not the right 
passed from the tenant to the plaintiff Joan 
by this release ; for otherwise the tenant's 
entry had been lawful, and no disseisin. And 
on that verdict there is judgment for the 
plaintifis. 

Ass. in com. Kane. 2 Bk. 2. << Assisa ve- 
*< nit recognitura si Johannes MarchaU de 
*• Rouchestrcj et Johanna uxor ejus, injust^, 
*^ &c. disseisiverunt AUanoram Spicer de 
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^^ Rouchestre de libero tenemento suo in 
•* Rouchestre, post primam, &c." Et unde 
queiitur, qudd disseisiverunt earn de duo- 
bus messuagiis cum pertinentiis, &c. 
^^ Et prasdicti Johannes et Johanna in pro« 
priis personis suis veniunt, et respondent 
^ ut tenentes tenementonim in visu posito- 
^ rum^ et dicunt, qu5d assisa inde inter eos 
" fieri non debet, quia' dicunt, quod tene* 
mentis prwdktis, qucB sunt de tenwrd de 
g0oelkyndy in seishid ipsius Johannse, dum 
** sola fuit, existentibus, praefata Alianora 
plena: (etatis eaistens, secundum consuetudi- 
nem de ga/oelkynd, viz. de cetate quindecim 
** annorumet ampUus^per quoddam scriptum 
** suunif quod bic in curia proferunt, cujus 
** data est: apud Rouchestre, &c. per nomen 
" Alianorae, filiae Roberti Spicer, de Rou- 
*' chestre, reniisit, rekucavit, et onrnino de se 
" et hceredibm suis imperpetuum quietum cla- 
<< maviteidemJohanme, per nomen Johanme, 
" quae fiiit uxor Roberti Spicer, patris ipsius 
*^ Alianora:, et hceredibus suis totum jus et 
'* clameum qtue habuit in messuagiis pradic- 
<< tis, per nomina duorum messuagiorum, 
'< situatorum in civitate|jSo/^^n^', unde unum 
messuagium, vocatum Swan atte Hope, 
situatur inter messuagium Johannis de 
Barton versus east, et messuagium Bene- 
** dictiRyjc versus west; et.aliud messuagi- 
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*< um situm est inter messuagium quondam 
*< EnmuB Godwyne versus east^ et messuagi- 
" um Roherii Bridbrok versus west; et prae- 
" dictum messuagium vocatur Cheker atte 
" Hope ; et ulterius ohUgaivit se^ et haredes 
'' suoSf ad warrantizandtim eidem Johatmoe^ 
^^haeredibus et assignatis suis^ messuagia 

praedicta cum pertinentiis imperpetuum ; 

unde petunt judicium, si eadem AUanora^ 
** contra sicriptum suum praedictum, et quod 
« warrantiam in se continet, assisam de tene- 
^* mentis prasdictis versus eos habere seu 
'* manutenere debeat, &c. 

*' Et prasdicta AUanora dicit, quod ipsa 
^< virtute scripti prasdicti, seu warrantiw in 
" eadem contents, ab assist de tenementis 
'^praedictis habenda prasdudi non debet, 
^< quia dicit, quod, tempore confectionis 
<< scripti illius, ipsa fuit imprisonata in qua- 
«* dam cameri in villa praedicta per pi-asdic- 
'< tam Jokannanif et in eadem detenta, et 
<< ulterius eadem Johanna ipsi AUanorce 
<< comminata fuit, quod non comederet, nee 
" biberet, nee exiret abinde, donee eidem 
<* Johannas concedere vellet ad faciendum et 
^* sigillandum scriptum praedictum ; et sic 
'' dicit, quod ipsa per hujusmodi duritiam, 
*^ imprisonamentum, metum minarum pras- 
" dictarum, ac cohercionert, fecit eidem 
<* Johanna scriptum praedictum ; et hoc 
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*^ parata est verificare, unde petit judicium, Chap.llL 
*• &c. ^— %— ^ 

<< Et praedicti Johannes et Johanna di- Issue joined 
" cunt, qudd, tempore confectionis scripti ®^ ^® ^'*" 
<< prsedicti, praefata Alianora fuit sui juris ad 
<< largum, et extra quamlibet prisonam, et 
scriptum illud ex mera et spontanea vo- 
luntate sui fecit, et non per duritiam im- 
prisonamenti, metum minarum, aut per 
cohercionem ; et de hoc se ponunt super 
^* assisam, et praedicta Alianora similiter. 
Ideo capiatur inde assisa* 









Recognitores veniunt, qui, de consensu Verdict that 
*• praedictorum Alianora:^ Johannis et Jo- wJ'J *^ 
** hanme ad hoc electi, triati, et jurati, dicunt 
'* super sacramentum suum, qudd, tempore 
** confectionis scripti pracdicti, prasfata AU- 
** anora fuit, sui juris, ad largum, et extra 
quamlibet prisonam, et scriptum iUud ex 
mera et spontanea voluntate sui fecit, 
prout praedicti Johannes et Johanna placi- 
^< tando allegaverunt, et non per duritiam 
imprisonamenti, metum minarum, seu per 
cohersionem, prout praedicta Alianora as- 
^ seruit. Ideo consideratum est quod eadem Judgment 
•< Alianora nihil capiat per assisam istam, ^®' ^^® **" 
*^ sed sit in mia pro falso clamore suo, et 
** prasdicti Johannes et Johanna eant inde 
*< sine die, &c/* 
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Book 11. , Ass. in com. Kane. 4 Bic. i. in iisd. rot 

' An assise brought by Henry Aleyn and 

^ Agnes his wife, against William de Echyng- 

' hamme^ knight, and others, for lands in 

Cranebroke. On md disseisin pleaded, the 

Verdict find- jury find specially (amongst other things) 

ing the re- ^j^^t, " praedictis 'Henrico et Agnete in sei- 

leifeofthe ,, . .^ *^ j. ^ ^. •• x x -^ 

heir in gavel- sina medietatis messuagii et terras existen- 
k»d- " tibus, &€• Quidam Galfridus Nettere, 

" filius Gc^fridi Nettere^ per quoddam scrip- 
** turn suum, eiisdem recognitoribus in evi- 
'< dentiam liberatum (quod sequitur in hasc 
«* verba, Noverint universi per prassentes me 
«« Galfridum Nettere, .filium Galfiridi Nettere 
de parochii de Cranebroke, concessisse, re* 
laxasse et imperpetuum, pro me et hasre- 
dibus meis, quietum-clamasse Henrico 
Aleyn, et Agneti, uxori ejus, de eidem 
parochia, totum jt^ et clameum, quod ha- 
'< beo, sen de castero habere potero, in me- 
** dietate cujusdam messuagii cum suis perti- 
** nentiis, una cum medietate de duabus 
peciis terrae cum suis pertinentiis ; quam 
quidem medietatem praedicti messuagii, 
'*vnsi cum medietate dictarum peciarum 
'< terras, prasdicta Agnes habuit ex done 
prasdicti Galfiridi patris mei, et dictum 
messuagium cum pertinentiis scituatum 
" est, &c,) concessit et * {remisitl^ imperpe^ 

* The roll is obliterated in this place. 
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tuum prasfato Henrico^ et Agneiif et eo- Chap. III. 
rum heraedibus et assignatis, toiumjus et 
*^ clameum, qtuv hainUt inproedictd medietate^ 
'* [niessuagii2 et terras prcBdktfmem^ S^. in 
'^ seisind eorundem Henrid et Aglnetis ad- 
tunc esUtente. Recognitares quassiti si 
terra praedicta sit de tenuri de gavel- 
^'kynde, necne, et cujus astatis prasfatus 
Galfridm^ filius GalJHdiy exstitit tempore 
^' confectionis script! praedicti, praefatis 
<* Henrico et Agneti facti, &c. dicunt super 
'* sacramentum suum, quod prcedicta [* terra 
est de] tenurd de gavelkynde^ et qudd^ tern- 
pore confectionis scripti prasdicti^ prctfatus 
Galfridus,/?/if^ Gaifridi,^V circiter astatem When about 
^' decern etseptemannorum^'^kc. Andjudg- «eve»teen. 
** ment is given for the plaintiffs, Henry Judgment 
« and Agnes, for that moiety. J^°»* ^« 

Ass. in com, Kane. 4 Ric. Q. An assise In assise, 
of novel disseisin, brought by John de Twy- 
thorn and Maud his wife against John Feoer^ 
sham, and Sarah his wife, for lands in 
Nonington, &c. 

The tenants, as to part of the premises, Release of an 
plead, that " Ricardus Kempe de Brahoume, ^^^^^^^^ 
** &c. dedit Johanrd Akholt et Sarce, tenen- lands plead- 
" dum eis et haeredibus praedicti Johannis «^* 
<^ Akholt imperpetuum ; et de ipsis Johanne 



•^^ 



* The roll is obliterated in these places. 
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Assize. 



Plea of re- 
lease and 
confirmation 
by the plain- 
tiff at 15, by 
the custom 
of gavelkind. 



4< 



4( 



« 



<f 



$i 



Akholt et Sara extvit quidam Edwardus 
^* AkhoUf ut filius et hasres eorundem, et 
postea praedictus Johannes Akholt obiit, 
post cujus mortem tenementis prasdktis in 
** smindprcefatoe Sarse esistentibus^ prcefatus 
*^ Edwardus, JiUus €t hceres ejusdem Johan- 
<< nis Akholt, de wtate qtdndecim armorum et 
** ampUuSf per quoddam scripHmi suvm^ quod 
^< bic in curia proferunt, remmt et rekutaoit 
*^ eidem Sarse, et hceredibus ac assignatis suis 
<* imperpetuumy totum jus et dametm^ quas 
** habuit in omnibus tenementis praedictis ; 
quas quidem tenementa sunt de tenur^ de 
gavelkynde ; quce quidem S(xra cepit in 
virum ipsum Johannem Feversham^ &c/* 
And neither the release nor the custom are 
denied by the plaintiffs. 

Ass. in com. Kane. 4 Rk. 2. An assise 
brought by John Croke and Dionise his «w/&, 
against John Bolle and Alice his Wf^^ for 
lands in Sesaltre. 

The tenants plead, that Nicholas de Cfyn- 
dene^ father of the plaintiff Dionise^ being 
seised in fee, devised them, according to 
the custom of the borough, to his wife 
Alice^ for life, who afterwards married Bole ; 
*^ Et postea tenementis iltis^ sic in seisind eo- 
<< rundem Johannis Bolle et Aliciee existenti- 
*^ buSy prcefata Dionisia de cetate quindecim 
" annorum et amplius existens, per nomen 
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^^ Dioniske, &c. per quandam cartam suam^ Chap. III. 
" quam hic in curia proferunt, &c. concessit "^'^ 
** et confirmavit eidem Johanni BoUe et 
*' Akcke uxori, et eorum hasredibus ac assig- 
natis, omnia praedicta tenementa cum 
pertinentiis imperpetuum, per nomen, &c. 
quad omnia tenementa sunt de tenur^ de 
^^ gavelkynde ; et ulterius obligavit se et 
*< haeredes sues ad warrantiam^ &c." and 
therefore pray judgment si contra scriptum 

The plaintifis reply, ^' qu6d ipsa Z>iom^m 
*< est infra astatem, per quod ipsi cartam 

illanf cognoscere vel dedicere, vel ad illam 

respondere non possunt, nee per legem 
« terras compelli debeant, et petunt assisam: 
*' et pro eo qu5d eadem Dionisia infra 
** astatem est, the assise is awarded to be 
** taken at large ; et praeceptum est vie. 
^< quod venire faciat coram praefatis justici* 
" ariis Tkomam Spriget, &c. testes in prae- 
^' dictd carta nominatos, ad recognoscendum 
" simul, &c." — Which shews, that the 
court looked upon the execution of the 
deed to be the matter in dispute^ 

Ass. in com. Kane. 12 Ric. 2. An assise Assize, 
of novel disseisin, by Thomas de WormeseU, 
Robert Brockman, and others, against John 
Kelsham, for lands in Newenton near ^^« 
dyngboume. 
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Book 11. 



Flea of the 
cufltomof 
gavelkind to 
alien and re- 
lease, ifC* 



and of a re- 
lease of the 
lands, when 
abore 15» to 
one having 
before a &- 
feasible es- 
tate under 
the feoffment 
of an infant 
under 15. 



' The tenant pleads in bar, that the tene- 
ments " sunt de tenur4 gaoelkynde ; et 
'' dicit, quod habetur ibidem talis consue- 
'< tudo, qudd quilibet tenens aliquorum 
** tenementoram, qus sunt de tenura de 
'* gavelkynde, tenementa ilia, cum fuerit 
*' aetatis quindecim annorum, dare possit et 
'< alienare, et totumjus suum remittere et re- 
*^ laxere ad voluntatem suam, juxta consue- 
^< tudinem comitatus prsedicti ;'* and that 
one Thomas de WomedaJe^ being seised in 
fee of the premises, et infra cetatem quin- 
decim annorum^ made a feoffment in fee 
thereof to one Adam Elys^ and afterwards 
died, leaving ofie Maud his sister and heir, 
(under whom the plaintifis claim) who being 
*< cetatis quindecim annorum et amplius, viz. 
** astatis decem et septem annorum, per 
•* nomen Matildce^ filiae Bkhardi de IVome- 
*' dale^ per quoddam scriptum suum, quod 
** hie in curid profert, cujus data est, &c. 
<< remisit et relajpovitf et omnino de se et 
^< haeredibus suis imperpetuum quietum cla- 
" mavit prasfato Adie et ipsi Johanni KeU 
<< sham totum jm suum et clameumj quas 
<< habuit, vel aliquo modo habere potuit in 
tenementis praedictis cum pertinentiis, 
&c. pra^icto Johanne Kelsham in posses^ 
sione prcedictorum tenementorum adiimc 
eaistente^ S^.*' 



« 



« 



« 
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The plaintiffs reply, that the release non Chap. III. 
est factum prcedictoe Matildas : which puts i^ « i 
issue neither the custom, nor the inftincy, est factum. 
but the execution of the deed only. And 
upon this issue was joined, Sgc^ , 

Ass. in com. Kane. IS Ric. 2. An assise Assize, 
brought by Peter Hamon^ and Isabel his 
wife, against John Wardon the elder, for 
lands in Egerton^ 8gc. 

The tenant pleads in bar, " quod tene* Plea of cus- 

" menta in visu posita tenentur secundum J?"^^/ f*^^*' 

"; consuetudinem de gavelkynd ; et dicit Women at 15 

" quod, per consuetudinem de gavettynd^ ^^ ®^^®"' ^^' 

" mulieres, quae sunt inde tenentes, cum 

" aetatis quindecim annorum fuerint, tene- 

" menta ilia alienare possunt ; et dicit quod 

^^ praedicta Isabella^ per nomen Isabellce 

" Brestcombe^ dum sola fuit, et cetatis quin- 

" decim annorum et amplius, per quoddam 

** scriptum suum, quod hie in curia profert, 

** &c. cujus data est, &c. remisit et relaxavit^ 

^* et omnino de se et haeredibus suis imper- Release by 

** petuum quietum clamavit eidem Johanni ^"® ^^ ^** 

age 

** Wardon senior!, per nomen Johannis 
« Wargedon^ et Agneti tunc uxori ejus, 
** adtunc tenentibus tenementorum praedicto- 
*^ rum, et hasredibus ipsius Johannis Wardon 
** senioris, totumjus et clameum quod habuit, 
*' seu quovismodo habere potuit, in tenemen* 

T 
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Wheth^ the 
custom ex- 
tends to 
other con- 
veyances. 



'* lis praedictis, per nomen omnium terrarum 
<< et tenementorum, quas quondam fuerunt 
" Rogeri de Brestcombe patris sui, et obli- 
^* gavit se et hasredes suos ad warrantiumf 
*^ S^. unde petit judicium, &c/' The 
plaintiffi; reply nan est facturni^ and at the 
day of trial are nonsuit. 

Though these authorities maybe sufficient 
to prove, that the custom has been anciently 
so understood, that an infant of 15 may re- 
lease the fee to his guardian holding over, 
or to tenant for life, or a mere right to one 
that has a defeasible estate, who have seisin 
already ; yet it is a question of a very dif- 
ferent consideration, whether he may grant 
a present estate in the land by any other 
means, than that of livery : none of these 
instances amount to this; and the only 
cases that favour such an opinion are those 
already mentioned, which speak in general 
terms of the custom, as giving power to 
aUen ; and such others as say, that the in- 
fant is by the custom of gavelkind of ^ftM 
age at 15 : to which may be added the 
usual manner of pleading the general issue. 



* Note, that the Jidl age of male and female, ac- 
cording to common parlance, is the age of 21 year$. 
Lift. Sect. 104. 



(I 
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in a dum jwt infra astatem for gavelkind Chap. III. 
lands : 

Itin. Kane. 55 H. 9. rot. 90. in dorso. 
Dtmt Juit infra (Btatem, by William Peterson, 
against Philip de KnoUe, who pleads, that 
the demandant ^< fuit plenee cetatis quando 
** dinUsit, sell, aetatis quindecim annorunif se- 
cundum consuetudinem gavelikindorum. 
Juratores dicunt, &c. qu6d praedictus 
TPtlTus fuit plenw cetatis quindecim anno- 
" rum, secundum consuetudinem de gaveli- 
" kinde, quando dimisit, &c.** And the 
like pleading occurs in Eod. itin. rot. 14 & 
25. Itin. Kane. 7- Ed. 1. rot. 47. Rex roll. 
Trin. 12 Ed. 1. C. B. rot. 68. itin. Kane. 21 
Ed. 1. Berewicke rot. 4. itin. Kane. 6 Ed. 2 
rot. 3. This general method of pleading, 
that he being of full age, &c. conveyed, 
without specifying the kind of conveyance, 
is some sort of evidence, that the custom 
extends to all manner of alienations. 

But as this custom is not of a kind to be 
favoured or extended, and a feoffment was 
the conveyance most used at common law, 
and being the most publick and notorious 
method of alienation, is fittest in the case of 
an infant, where there may be suspicion of 
fraud or imposition ; I believe no prudent 
person would advise to try the experiment 

T 2 
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Book II. of any other conveyance, where a feoffment 

""' ' may possibly be. had. (a) 

Whether a A warranty on a feoflftnent within the 

a ^^enT custom is said to be void, the custom not 

within the extending to it. 11 If. 4. 33. But see be- 

custom be f^^^^ ^^ ^Q 2^3 

Whether the 2. It is said in some of the books, that the 
ahenation be custom warrants no alienation, but upon a 

confined to a ,^ 

sale. sale, 21 Ed. 4. 24. Old Bendl 7- New 

Bendl. 33. by Hales serjeant, for a foil 
and sufficient recompence. Lamb. fH, iff, 



(a) The propriety of this precaution cannot be ques- 
tioned, and it is the invariable practice to observe it 
It would be difficult, under a custom which must have 
been established, before the transportation of Richard 
the first to the holy land, to support conveyances 
which derive their legal effect from a statute passed in 
the reign of Henry the eighth, as the bargain and sale, 
the covenant to stand seised, and the release founded 
upon a lease not perfected by actual entry. Previous 
to the statute of uses, when a contract was entered 
into for the sale of an estate, and the purchase money 
was paid, but no conveyance was executed, the court 
of chancery held the contractor to be a trustee for the 
person who paid tl^e money ; that statute enacted, that 
such person should thenceforth be seised of the land 
for such estate, as he should have in the trust ; but such 
a contract of an infant being void, Preston on convey- 
ancing, v. 2. p. 248 and 250, there is no foundationfior 
the operation of the statute. 
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666. Noy\ Max. 40. For the words of Chap, III 
the ciLStumal are dofner et vender^ Lamb^ 
ibid. And those of 55 H. 3. rot. 5. ante^ 
248. are dare^ vender e. But the other two 
copies of the cmtumal read d(mer ou vender 
in the disjunctive : nor can I find any in- 
stance on record, wherein the consideration 
for the feoffment . is set out, as probably it 
would be, were it necessary ; but the com- 
mon way of pleading is, quod dedit et con- 
cessit j 8^. or sometimes, quod feoffavit^ Sgc* 
or dimisit^ . or remisit et relcLxavit^ as in the 
instances before, (b) 

S. Some have said, that the infant must Whether to 
have the lands by descent, and not by pur- J^JescSt"^ 
chase, for the words of the custvmal^ ceux 
heirs f do not include purchasers. Lamb. 
W, 566. O. Bendl. 7- N. Bendl. 33. by 



(b) It is with great deference submitted, that this 
reasoning cannot be considered conclusive upon 
the point ; for, consistently with the manner of plead- 
ing, mentioned post 281, the consideration would not 
be set out, if the question were not traversed by the 
pUuntiff, and the weight of authority appears to be 
against the author's inference. The general practice 
% to add to the memorandum of livery of seisin an at- 
testation, that the consideration-money was paid to the 
infant, instead of indorsing a receipt for it. 

T 3 
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Book n. Hales Serjeant, who was a Kentish man. So 
is the language of Mich. 1 1 Ed. 3. B. 22. 
rot.l3S. and Mich. 20 JK.2. B.R. rofc 62. 
that heredes de gavelykynde possunt aUen- 
are^ Sgc. For this reason, it is said, that 
. the custom extends not to empower him to 
alien lands given him by will. Nojf^ 
Max. 40. fiut the conclusion is somewhat 
too hastily drawn ; for the words of other 
records are more general, as that qvilibet 
tenenSy ^c. as in 55 H. S. itin. Konc. 
rot. 5. ante 248. Mich. 9 Ed. 2. C.B. rot. 
240. ante 259. Ass. in com. Kane. 47 Ed. 
3. ante 261. et ass. in com. Kane. 12 Bic. 2. 
ante^l.y and likewise among the same re- 
cords of the same year, in Mich. Pour^s 
case, it is pleaded, << qudd habetur talis 
*< consuetudo in comitatu prsdicto, quod 
** qviUbet tenens terrarum et tenementorum, 
" quae sunt de tenurd de gavelkynd^ tene- 
<< menta ilia, cum astatis quindecim annortm 
" fuerit, in feodo alienare potest ; ** and a 
feoffin^nt accordingly. And in Trin. 12 jE(?. 
1. C.B. rot. 68. Kane. 9 in a dt^m Juit infra 
aatatem^ and issue joined, whether the plain- 
tiff were of full age ; the jury find, quodftdt 
quindecim annorum^ qiuindo dimisit^ S^c. Re- 
qtdsiti quantcB cetatis homo debet esse, qui 
tenet in gaveUkendCy qui possitaUum feoffor e, 
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per qiLod stabile sitfeqffamentum suum, dicunt Chap. III . 
gtwd quindecim annorum. (c) 

4. He must be seised in fee. An infant The infant 

above the age of fifteen years made a feoff- ^^^^^ 

ment of lands in gavelkind, whereof he was discontinue 

tenant in tail j the court held clearly, that ^^^ ®°^" 
this feoffinent is no discontinuance, nor shall 



(c) Notwithstanding these general expressions, the 
point musty it is apprehended, be considered at least 
doubtful ; it is clear that, accprding to the language of 
the custumal, this privilege is confined to infants taking 
by descent ; for it appears by the records, itin. Kane, 
43 H.S. ante 240. 6 Ed.2. ante 241. and 21 Ed. 1. 
ante 244» that the customary guardianship is confined to 
such infants ; and this is consistent with the construc- 
tion with respect to the guardianship in socage of com- 
mon law lands, Quadring v. Downs and others, 2 Mod. 
176. and immediately after the passages in the custu- 
mal, relative to the guardianship of the heir under the 
age of 15 years, comes the declaration that, <^ from 
such time as those heirs ii) gavelkind be of, or have 
passed, the age of 15 years, it islawful for them, their 
lands or tenements to ^ye and (or) sell at their plea- 
sure.'* It does not seem to admit of doubt, that this is 
a reference to such persons as are the objects of the 
customary guardianship, and the term heir in itself im- 
plies a descent. After the passages relative to guar- 
dianship and alienation, the custumal drops the term 
heir, and in the declaration respecting dower, resumes 
that of tenant, which is accordingly held to apply as 
well to those taking by purchase as by descent. It is 

T 4 
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Book II. bind the infant ; for the custom shall never 

'  enable him to do a tori, and therefore shall 

be taken to extend only to land whereof he 

is seised in fee. Vaughan and Holdes^ Cro. 

Jac. 80. 

Whether gift It seems that an infant may, within the 
iVh'v^'^^' custom, make a lease for life or gift in tail 
be within the ^V livery propria manu : for a custom to 
custom. grant lands in fee-simple a fortiori extends 

to granting them for a lesser estate. Co. 

Copyh. sect. 33. Co. Litt. 52. b. Cro. Eliz. 

373. Nay, if a custom be to grant in fee, 

et non aliter, yet he may grant for life ; or 

to A. for life, remainder to B. in tail. Salk. 

189. per Holt. 

Grant to the If an infant of fifteen, where there is 3 

^'"g ^y deed custom for persons of that age to make a 

feoffment^ should grant to the king by deed 

inroUed, and afterwards a statute should be 



perhaps worthy of remark, that, in some of the cases re- 
ferred to by the author, as leading to an opposite con- 
clusion, it appears, either from the fact being expressly 
stated, or from the release being made to a guardian, 
that the infants took as heirs; and in several of the 
others, a similar inference arises. At common law the 
feoffinent of an infant, livery of seisin being made in 
person, is not void, but voidable only. Bro. Abr. Co- 
verture, pi, 40. ib. Infancy, pi. 1. 
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made confirming all grants to the king be* Chap. III. 

fore that time, yet this statute would not "^'^^ 

make it good ; for where an act is good by 

custom, if that be not pursued, it is all one 

as if there were no custom : and the statute 

never meant to enable those persons or their 

grants, who by natural defects or disabilities 

were, either by the law of nature, or the law 

of the land, disabled to grant. Hoh. 224. 

225, 

In assize, the tenant pleads in bar the How this 
feoffinent of/. 5., the plaintiff replies, that ^^^f 
J. 5., at the time of the feoffinent, was under pleaded 
age, &c. the tenant rejoins, that there is a 
custom in the place, that any one of the age 
of fifteen years may make a feoffinent. And 
this was held no departure, for the force of 
the bar is the feoffinent, and the matter in 
the rejoinder is to prove the feoffinent good, 
so that it is only an infprcement of the bar^ 
21 H. 7. 17. h. And there is much the 
same pleading, . on the same custom in 32 
ass.pl.4f. and in Mich. 9 Ed. 2. C.B. rot. 
240. ante 256. and plqc. ass. 47 JEd. 3. 
Simon Parlebien^s case, ante 259* and no 
exception taken to it. But however reason- 
able this opinion may seem, the more ad- 
yiseable way is to set out the custom in the 
first instance j for it is laid down as a gene- 
ral rule in Co. Litt. 304. a. that when a man. 
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Book II. in his former plea, entitles himself generally 
^"^'^""''^ by the common law, in his second plea he 
shall not enable himself by a .custom, but 
should have pleaded it at first. And this is 
supported by 37 H. 6. 5. a. Keitw. 75- b. 
abbot of Bukefizsfs case, and Yelv. 14. 
Wood and Hawksheadj where the very case 
before is put by the court : if a man intitles 
himself by feoffinent of one A. and the other 
shows that A. was an infant at the time of 
the feoffinent, if the plaintiff introduce a 
custom to make the feoffment good, it is a 
departure, for the custom is a matter of 
title. But see Godb. 122. covenant brought 
on an indenture of apprenticeship, the ap- 
prentice pleaded infancy, the plaintiff re- 
plied the custom of London for an infant to 
bind himself apprentice. Wray ch* just 
held it no departure. But this afterwards 
coming in question in the case of Walker 
and Nicholson, Cro. EUz. 652. the court 
doubted concerning it. And in the case of 
Mole and WaUis, reported 1 Lev. 81 . Raym. 
60. 1 Sid. 142. 1 Keb. 376. 469. 512. the 
court were divided in opinion on the like 
question, two judges holding it a departure, 
and two that it was not. 
Of age. Where an infant, impleaded in sl praecipe 

for gavelkind lands of his ancestor, has 
prayed that the parol might demur till 
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twenty-one, it has often been endeavoured Chap, III. 

to oust him of his age, by pleading that the 

lands are gavelkind, and the infant above 

the age of fifteen years, and that the custom 

is, that when the heir is of the age of fifteen, 

he shall have his lands, and may alien them, 

and therefore ought to answer immediately ; 

but the court has held this not to be a good 

counterplea, for though, by this custom, he 

is of ability to alien his land at that age, yet 

he is under age as to other respects, and 

they must adjudge his age according to the 

law of the land. 9 Ed. 3. 38. Hil 31 Ed. 

3. Age 53. 39 Ed. 3. 10. U H. 4>. 29. 

16 Ed. 2. Mayn. 4/78. And the same 

thing is affirmed in Dyerj 263. 

But as the first of these authorities seems 
to acknowledge, that if it could be found, 
that the usage had been otherwise allowed 
in this particular, it would vary the case, 
I shall cite a record to show, liiat by the 
custom of Kent^ an infant of fifteen years is 
of age as to this purpose, a9 well as to that 
of alienation. 

Itm* Kane. 39 H. 3. rot. 1. in dorso. A 
writ of entry mr disseistn^ brought by Tko. 
son of Thomas k Muncr^ against Thomas 
Edwardj and others, for the moiety of a 
mill, &c. in Erchele. " Thomas Edward 
** vemt et visus est in curi&, et est infra 
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Book II. << setatem; et quia praedicti Thomas et alii 
" clamant tenere prsedictum tenementum in 
gavelikend, • COMITATUS qtesitM cu- 
jusmodi aetatis homo respondere debeat 
ad hujusmodi tenementa, dicit, qu6d qui- 
'* libet astatis quindecim anaorum respondere 
** debet ad hujtismodi tenemental qvxB tenen- 
" tur in jga!oelikend^ quodcunq^ breve do- 
'* mini regis versus eum perquisitum fuerit, 
'^ scil. tdm ad breve de recto, qu^m ad 
aliud ; et non infra XV annos. £t qaia 
idem Thomas nondum est aetatis quinde- 
cim annorum, consideratum est quod 
<< praedicta loquela remaneat sine die usq. 
" ad astatem praedicti ThcmuB Edward^ &c." 
And some further wei^t is added to this 
authority by itin Kane. 55 H. 3. rot. 25 and 
90. and itin. Kane. 6 Ed. 2. rot. Vjf^ ante 
255. where the jury finding the customary 
alienation, introduce it by saying generally, 
that the person Juit plenas ^tatis, secundim 
consuettcdinem de gavelykynde^ sail, qtande^ 
cim annorum, S^. 

Vide Leg.70. And indeed we may collect from Bracton, 
H. L ante j.jjj^^ jj^jg jg yj-jj^ ^jg^ ^^^ ^^ remains of 

the old common law; for he having said, 
that, sunt diversce wtates secundum diver ^ta- 






* For the meaning of this expression, see post. c. ?• 
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tern hcereditatum et tenementorum ; defeodo Chap. III. 
verb militariy habebit hceres plenam cetatem '~ 

cum 21 annum impleverity et 22 attigerit ; si 
verb fverit hceres et flius Sockmanniy tunc 
demumj cum 15 annos compleverity adds that, 
in feodo militariy the heir shall not answer 
before his age of twenty-one, but in socagio 
potest et debet respondere^ sicut et petere, cum 
plence cetatis fuerit. Lib. 2. c. 37- f 86. 
And again, lib. 5. c.21.f.4t22. Liberum 
socagium petere non poterit ante tempuSy de 
seisind antecessoriSf per breve de recto, ante 
cetatem XIY annorum, non magis qudm feo- 
dum militarCj antequam impleverit XXI an- 
num et XXII attigerit. 

We read in our books, of a custom of Of custom 
alienation by an infant much more unreason- ^^ an infant 
able than the foregoing, as in 7 iJ. 4. 35. a. when he 
that, in certain boroughs, an infant might sell ^^ J^^^^^^^^^^ 
his land when he could count twelve pence, 
or measure certain yards of cloth. But it 
seems, the courts of law paid but little re- 
gard to so extravagant a usage ; for the 
book says, that when an infant has been 
brought before the justices, and it has ap- 
peared to them by inspection, that he was 
not of discretion to do such a thing, not- 
withstanding such custom, he has recovered 
in a dumfidt infra atatem. 

In like manner it is plead^ in 6 Ed. 3. 49- 
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Book IL b. to be of the usage of the town of Herefordf 
that a person might alien his land when he 
could count twelve pence^ or measure an 
ell of cloth ; and averred that the person 
was of sufficient age to do that ; but the 
court gave little heed to the custom, and 
held that it ought to be shewn in certain, 
how old the person was at the time of the 
alienation. And the same determination is 
on the same custom concerning lands in 
Glocester^ pasch. 13 Ed. 3. Fitzh. Dum 
fuit iiifra atatem^ 3. 

And accordingly lord Hobart says, that in 
pleading a feoffinent by an infant, a certain 
age must be set down, that the court may 
judge it an age of discretion, and it must 
not be left upon telling twelve pence, or 
measuring a yard of cloth, for custom can- 
not abrogate the law of nature. Hob. 225. 
But this custom, though not to be sup- 
ported at present, seems to have had its 
foundation in the old common law, for this 
was the age when the son was out of ward 
as to burgage lands ; ** Si autem fuerit filius 
" burgensis,tunc aetatem habere intelligitur, 
^' cum denaiios discrete sciverit numerare, 
pannos ulnare, et alia negotia similia pa- 
terna exercere ; et sic non definitur certum 
tempus, sed per sensum et maturitatem 
suam,'' Bract. Ub.7. c.97.f.S6.h. Glanv. 
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lib. 7- c. 9. The reason of the law, indeed, Chap. III. 
was soon so much altered in this respect, ' 

that the judges in 19 Ed. % disallowed even 
the custom of a borough to be out of ward 
at that age. In a writ of ravishment of 
ward, the defendant pleaded the usage of 
Ipswichj that when the infant was of age to 
count and measure, he was of full age to 
marry himself, and to have his land ; and 
avers that the infant was of the age of 
twelve years, and could count and measure. 
But as the defendant had acknowledged 
that the infant was of such an age as to be 
in ward by the law of the land, it was 
holden that the defendant could not purge 
his tort by this usage; and therefore h^ 
was awarded to answer to the ravishment. 
19JBflf.2. Garde 107* 

Note. The custom of feoflSnent by an in- in what 

fant at fifteen, being against common right, P|*^®« ^^ 

cannot be alleged in a town, unless it be feofiment at 

laid that the tenements are within some cer- ^^ ^^X ^® 

tain fee or borough, &c. 89 Ed. 3. 2. b. ™"" 
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Book II. 



CHAP. IV. 

The Father to the Bought 
And the Son to the Plough. 

The origin of The hereditary lands among the Sojuons 
Te^^P' (otherwise called BocUmd) were not subject 
Feuds, 88. to any feodal service, and therefore could 

not escheat to any feodal lord. And thi«t 

was the general usage of England^ till the 

conqueror^ introducing hereditary feuds, 

imposed therewith, among the rest of the 

VideK. feodal servitudes, this of escheats. But 

charter in the ^^en then, as at this day, if a man fled for 

preface to felony, and was outlawed, he being es- 

*^«*'^ teemed a common enemy, caput lupinum, 

one out of the king's protection, his lands 
were forfeited to the crown^ And our 
Kentish gavelkind retains these, as well as 
many other properties of the Scucon allodium; 
What the ^^^ ^7 *^® custom of Kentj if tenant in fee- 
€|iistom is. simple of lands in gavelkind commit felony, 

and suffer judgment of death, he shall in- 
cur forfeiture of his goods, but his lands of 
that tenure shall not be forfeited, nor escheat 
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to the •king, or other lord of whom they Chap. IV. 
are holden ; but the heir, notwithstanding 
the offence of his ancestor, shall enter im- 
mediately, and enjoy the lands by descent 
after the same customs and services, by 
which they were before holden. Consuetiui. 
Kane* infra. Lamb. Peramb. fH. 8 Ed* 2. 
Itin.Kanc. Fitz. Prescriptioriy 50. 22 Ed. 3. 
Prescription^ 40. ibid. pi. 60. Dyer SIO. ,b. 
2 And. 152.- Somn. 48, 58, 146. Bacon^s 
Use of the Lcew, oct edit. 139. 1 Sid. 137. 
1 H. H. P.C. 360. 3 Bulst. 215. Dr. and 
Stud. 40. Which has given occasion to the 
proverbial expression. 

The father to the bough. 
And the son to the plough. 
Stat. 17 Ed. 2. de Prcerog. Reg. c. 16. Or as 
it is somewhat differently expressed in the 
manuscript copy of the Consuetudines Kane. 
in Lincoln's Inn Library : 

The fader to the bonde. 
And the son to the londe. 
Nor shall the king have the year, day, 
and waste of lands in gavelkind holden of 
a common person, where the tenant is exe- 
cuted for felony. Consuetud. Kane, infra. 
  I II I II  1 1 1 I II I I .III , ^ 

» 

* Customs which are by reason of the land, as gavel- 
kind and borough-english, bind the king, but custoxii& 
by reason of the person or the goods do not. 35 H* 6. 
28. a* Bro, Custom. S. 
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BookU. g Ed. 2. Itin. Kane. Prescription, 50. 

'"'^'^'^^^ 90 H. 6. 8. b. Stamf.de Prarog.4Q. h. SO. a. 

Lamb. Peramb. m. 3 BtUst. 215. Which 

seems to be but a consequence of the other 

custom, according to the general rule in 

Bractofij 130. a. 131. a. Non debet rex de 

jure habere annum et diem de aliqud terrd 

qua non possit esse escheata dommomm. 

How It 18 B^^. ^},jg custom holds only where the de- 

lendant submits to the judgment of the law, 
and not where he withdraws himself from 
the hands of justice, and will not abide a 
legal trial ; for if tenant in gavelkind, be- 
ing indicted for felony, absent himself, and 
is outlawed after proclamation made for him 
in the country ; (or if formerly he had taken 
sanctuary, and had abjured the realm) his 
heir shall reap no benefit by the custom, 
but the lands shall escheat to the lord, smd 
the king shall have year, day, and waste 
in them, if holden of another, in like man- 
ner as the common law directs, as to lands 
which are not suliject to the custom of ga- 
velkind. Consuet. Kane, infra. liin. Kane. 
55 H. 3. rot. 86. 7 JEd. 1. Itin. Kane. 
rot. 31. Rex. 6 Ed. 2. Itin. Kane. Plac. 
Coron. Rot.G2. SEd.S. Itin. Kane. Pre- 
scription, 50. 22 Ed. 3. Prescription^ 40. 
Stath. Custom, pi. 2. Lamb. Peramb. Ht. • » % 
Stamf. de Prarog. 40. b. 2. RoWs Rep. 368L 
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1 H. H. P.a 360. Wright on Tenures, 210. ^Chap. IV.^ 
And so it was adjudged in Cane. 28 EUz. be- 
tween Brocas and Savage, cited in the mar- 
gin of the last edition of Dt/er, 310. b. 

•• In itinere W. de Ralegh in com. Kane. 
assisa mortis antecessoris, &c. siAdelophus, 
&c. ubi dicitur, quod felonia antecessoris, 
*' non impedit seisinam haeredis, nee suc- 
** cessionem ; sed hoc specialiter in com. 
" Kane, de tenementis, quae tenentur in 
'^ gavelkind, si ille, qui feloniam fecerit, jt^- 
" dictum sustintcerit.^* Bract, lib. 4. f.^jG.b. 

It is said obiter in Chapman*^ case, 2 RolPs Whether a 
Itep. 368. that if a brother in gavelkind is jj^j^f JJ^^* 
attaint, the land shall escheat; though eavelkind 
otherwise it is, if the father be attaint; for [*^^ ®^ ^'« 

_^_ ,,. ,1 7 brother exe- 

ifie joiner to the bough, and the son to the cuted for 
plough : and the reason there given is, that felony. 
the custom shall be taken strictly. 

But this is a mistakmi opinion. Mn Lam- 
bard, in his Peramb. %h. though he admits 
that some have doubted whether the brother 
or uncle shall have advantage of this custom, 
is notwithstanding of opinion himself, that 
whoever the heir be, he shall enjoy this pri- 
vilege under the custom, as well as the son ; 
because the words of the ctafumei/ extend to 
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the heir in general, and are not restrained 
to the son alone. 

And it is a distinction unknown to most 
of the authorities, both ancient and modern, 
the words of which are general as to all 
heirs ; Jelonia antecessoris nori impedit seisi- 
7iam hcerediSf nee successionem. Bract, supra. 
and 8 Ed. 2. Prescription, 50. By the cus- 
tom of Kent J if a man be hanged for felony, 
the lord shall not have the escheat. And 
Bacon^s Use of the Law, 139. That the 
land is not forfeitable nor escheatable for 
felony. And 1 H. H. P. C. S60. That if 
the ancestor be executed for felony, the 
land shall not escheat, but descend to the 
heir. 

And rot. clam. 8 Rich. 2. m. 2. Kane. 
The king writes to the sheriff of Kent to 
redeliver the gavelkind lands of a man 
executed for felony, which he had seised ; 
** cum secundum consuetudinem de gayel- 
*< kind in hoc casu, nos habere non debemus 
" annum, diem, neque vastum, nee capitaJes' 
*< domini inde escheatam ; sed proximi IuB' 
" redes sic convictorum et suspensonun hae- 
'< reditatem suam immediate consequuntur, 
" felonia ilia non obstante.** 

And by the same custom the wife's dower 
of the moiety of gavelkind lands, was 
in no case forfeitable for the felony of the 
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husband, but where the heir should lose his 
inheritance. Consuet. Kane, infra. 8 H. 3. 
Prescription, 60. adjudged. Lamb. Peramb. 
M. Noy^s Mao:. 28. 

•* Dos post feloniam [mariti] peti non po- 
" test a muliere, &c. nisi in casu speciali, 
** sicut in Kancid.** Bract, lib. 4.^311. 

This custom holds only in case of fe- 
lony, and extends not to treason ; for if a 
man be any way attaint of this ofience, his 
gavelkind lands are forfeited to the king, 
notwithstanding this usage. Lamb. Peramb. 
^ . Dav.arj. 1 H. H. P. C. 360. Wrighfs 
Tenures, 118* 

Indeed it seems the custom may extend 
to petty treason ; for that offence is by the 
law properly 'comprehended under the 
word felony. Co. Litt. 391. a. The lands 
escheat to the lords of the fee, as in other 
felonies. Stat. 25 Ed. 3. c. 2. And auter- 
fots attaint of murder, is a good plea to 
an indictment of petty treason for the same 
death ; because it has the same judgment in 
effect, and the very same forfeiture. 3 Inst. 
213. 

Mr. iawJarrf says, that "perad venture this 
" rule holds not in felonies made by statutes 
" of latter times; because the custom can,- 
" not take hold of that which was then 

« not at all.'* 
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husband. 
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extends not 
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Book 11. As felonies by statute are now so nume- 

' "^ rous, this may be a question of considerable 
importance ; but it is remarkable, that no 
other book, either ancient or modern, ma- 
king mention of this custom, takes notice 
of this point ; but all say, that the custom 
extends to felony, without offering at any 
distinction. 

Now felony is the germs of all capital 
offences under treason (except piracy, which 
is an offence by the civil law); and though 
the species of this offence are much encreas*- 
ed within time of memory, yet they are 
created in similitude of the old felonies,.smd 
are to be punished in the same manner, and 
no other. And when a statute makes a new 
felony, or says, the offender shall suffer as 
in cases of felony, it entirely refers itself 
for the punishment to the common law: 
and the word felony being vocahulum artis, 
we must have recourse to the common law 
for an explanation of the nature of it; 
which tells us, that it is an offence punish- 
able with death, with forfeiture of goods, 
with corruption of blood j as a consequence 
whereof the land will escheat to the lord 
Salk. 85* (pro defectu hceredis, and not as an imme- 
diate forfeiture) in all places except iii 
Kent, where the custom is allowed to have 
power to exempt the gavelkind lands from 
the general rule, and the inheritable blood 



And the Son to the Plough. 295 

remains as to tenements of this nature, Chap.lV. 
notwithstanding the attainder of the an* 
cestor. And it is material, that the escheat 
of the lands is no part of the judgment ui 
felony, but merely a consequence implied 
by the law, on suffering for any offence of 
this kind, to which the custom of Kent is a 
necessary exception* 

If a court has by custom power of hold- 
ing pleas, and an old action is given by 
statute in a new case, it is within the juris- 
diction. ^ Sounds ^^.Green^^diCole. And 
the like law on a grant of conusance of 
pleas. Hob^ 48. And it seems that the old 
punishment of felony being applied to a 
new ofience, our custom may with a parity 
of reason extend to it. (a) 



^^,i^MM1^^**— ■*— fc>»^»— < ■!■  '*'■ mtltmt 



(a) But this branch of the cuBtom is rendered in 
MBie degree, if not entirely, nugatory. By 1 Ed. 6. 
c. 12., it was enacted, that the* wife of any person at- 
tainted, convicted, or outlawed of any treason, petit 
treason, misprision of treason, murder, or felony, what- 
soever, should be endowed. By 5 and 6 Ed. 6. c. 1 1, this 
privilege was taken awfty from the wife of any husband 
actainted of treason, but with respect to fdony, the 
statute of 1 Ed. 6* remains in force. 

The author's reasoning, with regard to new felonies, 
appears to be perfectly just, but the question probably 
is not of much importance, as in modem acts of par- 
liament, making offences felony, the dower of the wife 
is expressly saved. 
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Boak IL 

Whether this 
custom ex- 
tends to pi* 
racy. 



Whether this 
custom be in 
any other 
county be- 
sides Kent* 



Mr. Lambard likewise doubts whether 
thifs custom extends to piracy ; which must 
be understood of an attainder before com- 
Missioners, by virtue of 28 H. 8. c. 15, for 
on a conviction of piracy before the ad- 
admiral, no forfeiture of lands is incurred. 
The words of the statute are, that such as 
shall be convict of any such offences^ &a 
shall have and suffer such pains of deaths 
losses of lands, goods and chattels as if they 
had been attainted and convicted of any trea- 
sons, felonies J robberies j or other the said 
offences done upon the lands. Which words 
are merely relative, giving only the same 
forfeiture for a felony at ses^ as would be 
incurred by the like offence at land ; and 
if gavelkind lands are not forfeitable in 
the latter case, how can they be in the 
former ? (V) 

Twisden justice says, in 1 Sid. 138., that 
he had heard, that the custom of the father 
to the bought &c. was in no other county or 
town except in Kent. But Mr. Taylor in 
his Hist, of Gavelkind 106, mentions that 
the gavelkind lands in the liberty of Urchin^ 
feild in Herefordshire partake of the same 
privilege. 



(6) See Co. Litt. 391. a. 
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to 



Indeed the same author says, that this Chap. IV^ 
was the right of all . Wales ; which is cer- 
tainly a mistake, for it appears by Statutum 
WaUice^ 12 Ed. 1. that even at the time 
when the lands in that principality were 
partible among the males, the attainder of 
the ancestor for felony was a bar to the heir : 
si ejccipiat quod antecessor ^ vel aliquis in rffe- 
sccfidendo commisit Jelonianij per quam stbi 
non competit actio, S^c. terminetur per recor* 
Hum Justiciariorunij vel per inquisitionem 
pairuJB de suspensione, S^. 

In the Stat, de Freer og. Regis, c. 16., it is 
mentioned to be used in the county of Glo- 
cester hy custom, that after one year and 
oiie day the lands and tenements of felons 
shall revert and be restored to the next heir, 
to whom they ought to have descended, if 
the felony had not been done. 

• But this custom differs from that of Kent 
in one respect^ that the king shall have the 
year^ day, and waste ; but not so of lands 
in gavelkind. Stamf. de Prcerog. 5i). a. 
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CHAP. V. 

Of the custom of Kent to devise Ga/velkind 

Lands. 

Book II. Whether gavelkind lands in Kent were 

deviseable by the custom of that county^ or 

not, was a question formerly much litigated; 

it being a very valuable privilege brfore 32 

H. 8. when it was not in the power of the 

owner of any lands in this kingdom to aliep 

them, without a special custom of the place 

where they lay, by any act to be ambub- 

tory till the time of his death ; but he was 

put to depart with the legal estate^ by 

making a feoffinent to his own use^ or to 

the use of his will) and that use he nigbt 

devise ; an invention too but of later times, 

and attended with some inconveniences. 

Nor did this cease to be a matter of import* 

ance» on the general liberty given by the 

statutes of wills, to devisQ socage lands by 

will in writing ; for these statutes, being in 

the affirmative, were holden not to take 

away a custom of devising, Co. Litt. 11L^« 
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S Rep. S54 and consequently the assistance Chap. V.^ 
of the custom was still wanted to make a 
will of socage lands, when joined with a 
devise of lands holden by knight-service in 
capite, good for the whole of the socage, 
which otherwise had been void for a third 
part ; S Sid. 153. and likewise to make ef- 
fectual devises by parol ; for I take it that 
the custom was claimed even for them. 2 
Sid. 154t. Somn. I6l. But this question 
is now rendered entirely useless by 1^ 
Car. S. 24. which has reduced all lands 
to common socage ; and the statute against 
Jrauds and perjuries^ 29 Car. 2. 3. sect. 5. 
whicli enacts, that ** all devises or bequests 
'* of any lands or tenements, deviseable 
*• either by force of the statute of wills, or 
** by this statute, or hy force of the custom 
<< of Kent, or the custom of any borough, 
<< or any other particular custom, shall be 
^< in writing, and signed by the party so de- 
<< vising the same, or by some other person 
<< in his presence, and by his express direc- 
<< tions, and shall be attested and subscribed 
^* in the presence of the said devisor by 
'< three or four credible witnesses, or else 
<' they shall be utterly void and of none 
« effect.'' 

But as many things grow matters of 
greater curiosity by ceasing to be of use. 




C(f the Custom to devise. 

I shall briefly take notice of the most mate- 
rial arguments and authorities which occur 
in the books, either for or against this 
custom. 



Arguments con. the Custom. 



Arguments 
against the 
custom. 



1. That it is a rule in law, that an assize 
of mortdancestor lies not of lands devise- 
able by will J though it be not alleged by 
the plea, that they are actually devised. 
Fkta 296. b. 4 Ed. 2. Fiiz. Mortdancestor, 
39. 22 Ass. pi. 78. F. N. B. 196. /. Yet it 
appears by Bract, f. 276. K and by several 
antient records cited in Somner^ that an as- 
size of mortdancestor lies for gavelkind 
lands in Kent. Somn. 152. 

2. That it is evident there was within the 
city * of Canterbury a special custom to 



* Itin. Kane. 55 H. 3. rot. 85. ^' Juratores dicunt 
** super sacramentum suum, quod consuetudo clvitatis 
** Cantuar. talis est, quod quilibet de civitate predicta 
'< potest legare messuagia sua> quas habet in eadem ci- 
'< vitate, aded bend sicut et alia bona et catalla sua." 
And in 55 H. S. Uin. Kane. rot. 18. it is pleaded, 
that the tenements within the borough of Menstre (now 
qalled Minster^ in the Isle of Thanet) were deviseable 
by will secundum consuetudinem burgi, Sfc, And in Ass* 
in com. Kane. 4 Rie. 2. in an assize brought by John 
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devise lands; but there needed no such Chap. V. 
custom, if all gavelkind lands in Kent had 
been deviseable, Somn. 152. the city of 
Canterbury having, within time of memory 
only, been separated from the county of 
Kent. 

3. That most of the antient wills of ga- 
velkind lands in Kent^ mention feoffees to 
uses, particularly the will of Fineus, ch. j. 
of B. R. Ready ch. j. of C. B. and Butler ^ 
just, who, had there been any custom to 
devise, could not have been ignorant of it. 
Somn. 152, 153. 

4. In the register there be 14 writs of e^r 
gravi quereldf for lands deviseable ; yet not 
one of them takes notice of the custom of 



Croke and Dionisia his wife, against John BoUe and 
Alice his wife, the tenants plead, that the tenements 
are ** infra quoddam dominium vocatum burgum mona" 
^^ charum in villft de Sesabre, quod qutdem domikiium 
"est prions ecclesise Christi Cantuar.\ &c. et etiam 
'' quod omnia terrse, et tenementa infi*a idem dominium 
" sunt, et a tempore quo non extat memoria, legabilia, 
" et legata fuerunt pro voluntate tenentium eonmdem, 
" tarn uxoribus hujiismodi tenendum, quam aliis ;'' and 
pleads a devise accordingly. Nor have 1 been able to 
find in the records of the Kentish itersy or among the 
pleas before justices of, assize, any one title made under 
a devise by the general custom of the county, or in- 
deed any footsteps of such a custom. 
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Book II. any county. Somn. 153. Nor was there ever 
any such writ for any lands in the county of 
Kent at large, out of some city or borough. 
Somn. 161. 

5. In several wills of lands to be found in 
the registers oi Canterbury and Rochester j in 
the interim between the statute of uses, 27 
H. 8. and of wills, 3S H. 8. (a time most 
proper for the custom to have exerted itself) 
there are clauses bequeathing to the heirs at 
law pecuniary legacies, in case they did not 
controvert the devise ; a plain argument of 
the distrust and doubt of the testator of 
their validity. Sonm. 163. 164. 

6. It appears by many offices before the 
escheators, and continual enjoyments ac- 
cordingly, that since the statute 3S H. 8. in 
many cases, where men have died seised oi 
gavelkind land, and land holden by knight> 
service in capite, and have devised the wbole, 
the hair has notwithstanding hada iiiU third 
part $ Somn. 154, 155. % Sid. 154. which 
had not been, had the gavelkind land been 
deviseable by custom, asi appears by 3 Eepf 
35.0. 

7* That there is no mention made, either 
in Lombard's Perambulation, or in the Con- 
swtudines Kancice of any such cujstom. 

8. PasQh syMUz^CB. between Haltm 
and Starthop, it was agreed by the court, aa 
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evidence to a jury of Kent^ that gavelkind Ohiqp. v^ 
lands in that county were not devi3eable by 
custom. Somn. 155. 



Arguments pro the Custom. 
1. That the customs of Kent axe supposed Arguments 

^^ forth 

torn. 



to be the remains of the old common law . ®' ® ^**»- 



and lands during the Scupon times were de- 
viseable by testament ; Nat. Bac. ofGwerum 
mentf quarto edit. 108. Somn. 84. as appears 
by the will of Ethelstan Athelingf son of 
king Ethelredf anno 1015. transcribed in the 
appendix to Somn.l9S. and that of Byrhtric 
in Lcmb. Peramh. 492. and the Tea;tus 
^^(fffcnsis, now published by Heame. 

2« To the firstargumentmadeuseof against 
the custom they answer, that an assise of 
^f^ldmcestor does lie of lands deviseable» if 
the ancestor died i eised ; indeed^ if the defen- 44 Ed. s. ss. 
daiit shew an actual devise to himseli^ it is a J Y.* "***" 
09od bar to the action. Launder and 
^ookes, Cro. Car. 568, Ajid of the same 
opinion was Gfynne, ch. j. in the case of 
Brnm and Brookes^ 1669. (according to a 
report I have seen of that case under the 
^d of Pemberttnh afterwards chief justice) 
^said that the books abridged by Fitz. 
*^*^ Martdamestor, 89* 58« to the contmry, 
^>^^ie not law. ^o whom Newdig^tef just 
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Book II. assented, and said, that the books which 
' report, that on the plea that the lands were 

deviseable, the writ of mortdancestor abated, 
are to be understood, that on the plea that 
they were deviseable and actually devised^ 
the writ abated. 

3. In answer to the fourth argument they 
rely on F. N. B. 198. L. which says, that 
the writ ex gravi querela - lies where a man 
is seised of any lands or tenements in any 
city or borough, or in gavelkind, which lands 
are deviseable by will time out of mind. 
And in Noy^s Max. 9A. it is said, that ga- 
velkind lands may be given by will by the 
custom. 

4. There are in the registers of Canter- 
bury and Rochester divers wills of lands in 
the time of H.&. Ed. 4. If. 7« in several 
upland ' villages in Kent, which cannot lay 
a custom to devise merely within themselves, 
and no mention made of feoflfees to any 

Co. Utt uge^ Launder and Brookes, Cro. Car. 561. 

Browne and Brookes, 2 Sid. 154. 

5. In the case of Launder and Brookes 
was shown a book of reports, where in 41 and 
4S EUz. the court of C. B. agreed, that 
there was such a custom in Kent. . 

6. This question was tried several . times 
on the will of WilUam Brookes ; and there 
is mention made in Cro. Car. 561. of two 
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verdicts in that case for the custom on trials ^^^P* ^r 
at bar, and one nonsuit of the plaintiff 
(whose title was from the heir), after the 
jury had withdrawn to consider of their ver- 
dict, the opinion of the court being for the 
custom; and though there had been one 
verdict for the plaintiff, yet Finch, ch. just, 
shewed his dislike of that verdict. Launder 
and Brookes, Cro. Car. 561 . And afterwards, 
on a trial on the same wiU and custom, 
it is said, that six verdicts were produced, 
which had all been for the custom, and 
though there was then a verdict against the 
custom, yet the court disapproved of it. 
2 Sid. 154. Browne and Brookes. And it 
being contrary to their directions (according 
to the manuscript note I have already cited) 
they carried their dislike of it so far, as to 
stay the entry of the judgment in that action^ 
tiU a new ejectment brought by the late 
defendant should be tried. 

7. In the case of Hammond and Thomhill^ 
Style, 476. it is aflSrmed by Serjeant Twisden 
(2LKentish man)that gavelkind lands, though 
they come to be holden by knight-ser-* 
vice, are deviseable by will by the custom 
of Kent. 

8. This matter was again tried at the 
King's Bench bar by a jury of Kent, Pasch. 
U Car. 2. entered HiU. 13 Car. 2. rot. 476. 
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This custom 
enables not 
to devise 
lands which 
the devisor 
had not at 
the time of 
the will, but 
purchased 
after. 



who found that gavelkind lands were de* 
viseable by the custom of Kent Wiseman 
and Cotton, 1 Sid. 77- 135- Hard. 825. Bxy. 
59. 76. 1 Lev. 79. 

Which last verdict seems to have settled 
the question in favour of the custom : and 
accordingly the clause of the statute of 
frauds above-mentioned takes notice of the 
custom of Kent to devise. 

And the same custom to devise gavel- 
kind lands in this county was likewise 
found about the beginning of queen Atme^s 
reign» by two verdicts ; one between Arthur 
and Bockenhanij in C. B. Fitz^Gib. 9SS. 
and the other in the case of Bunker and 
Cooke, in B. R. Fitz^Gib. 225. Salk. 9Srf. 
both on the will of William Bockenham. 

The case was this ; W. Bockenham devis- 
ed to his wife all his lands, tenements, 
and estate whatsoever, of which he should 
be possessed or invested with at the time of 
his decease : he afterwards purchased lands 
of the nature of gavelkind in Kent, devise- 
able by custom of that county; and the 
question on a special verdict was, whether 
these after-purchased lands could pass by 
the will. It was insisted, that if the sta- 
tutes of wills did not enable a man to 
deyise lands before he was seised of them, 
because the words are, evert/ person having 
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lands J yet that lands deviseable by custom Chap. V. 
difier j because these customs, as appears by ' 

the writ ex gravi quereldf are to devise his F. N* B. 199. 
lands and tenements tamquam bona et ca- 
talla sua, and a man may dispose of the chat- 
tels and personal estate, that he shall acquire 
after the time of his will. But Holt, ch. 
just* and the whole court of B. R. held, 
that the lands passed neither by the statute 
nor by the custom; for that is to devise 
tenementa sua, and therefore before he can 
dispose oFthem they must be sua, they must 
be his property; and if they are not sua at 
the time of the devise, they are out of the 
custom. And the pleading in th6 case of 
customary devises is, that the testator being 
seised in fee, did devise. And this judg* 
ment of B. R. was affirmed in the House of 
Lords. Fitzh. 225. Bunker and Coke, Salk. 
Sdy. S. C And the same was determined in 
the Common Pleas in the case of Arthur and 
Bockenham. Fitzh. 933., in which book 
are the arguments of Holt and Trevor, ch. 
j. very fully reported. 

As the particular customs of gavelkind <^cvidence 
are traversable, it maybe proper here to tomofde-" 
take notice of some evidence of an extra- vising, 4c. 
ordinary nature, admitted in the case of Cro.Car. 
Launder and Brookes, to prove this custom . 

of devising. 1 Lombard* s Perambulation of 

X 2 
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Book II. Kent, out of which was shewn the copy of 
the Custumal, saying, that lands may be 
given or sold without the lord's licence. 
And a precedent was produced out of the 
same book, p. 492. (as it seems by the court 
themselves) of a testament before the 
Conquest* 

9. Law Books, as F.N. jB. 198* L. (supra) 
and a book of reports, where, in 41 and 4S 
EUz. the court of C. B. agreed, that there 
was such a custom in Kent. 

The custom of devising lands of the na- 
ture of gavelkind is not confined to Kent 
alone, for Jones, just, in the case of Launder 
and Brooke, says, that in North Wales there 
is much land, formerly of this nature, by 
custom deviseable by writing, or without 
writing. And Twisden, just, says 1 Sid. 137. 
that the custom of devising still remain 
there, notwitlistanding the land is disga< 
veiled by 34 and 35 H. 8. 

And in the liberty of Urchenfield, where 
the lands are gavelkind, there is a custom 
found by verdict of devising lands purchas- 
ed, as appears by a record 20 Ed 1. in re- 
ceptu scaccarii, cited in Taylor* s Hist, of 
g(welkind, 110. 
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CHAP. VL 

Of the Custom of Gavelet. 

The writ of cessavit was introduced as the Chap. VI. 
general law of the kingdom by the statute Qf^JJ^ 
of Ghcester, c.4. (6 Ed. 1.) in the case of by statute, 
tenant in fee-farm : that if a man lets his 
land to fee-farm, or to find estovers in meat 
or clothes to the fourth part of the value of 
the land, and he who holds the land so 
charged, lets it lie fresh and unoccupied, 
so that the party can find no distress there, 
for the space of two years together, the 
lands may be recovered by this writ, unless 
the tenant comes before judgment and pays 
the arrearages and damages, and finds suf- 
ficient sureties to pay the rent for the fu- 
ture. F.N.B. 210. A. 2 Inst. 295. And 
another writ of cessavit was given, in imita- 
tion of the former, by stat. Westm.Z.21. 
(13 Ed. 1.) to the lord, where the tenant 
withholds his accustomed services for two 
years, letting the land lie without sufficient 

X 3 
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Book n,^ distress ; or in case he encloses the land, so 
that the lord cannot distrain. F. N. B. 208. 
H. andK. 2/n^/.401. And a like writ 
lies by the same statute, c.41. for lands 
given for alms, &c. if such alms are with- 
drawn for two years, (b) 
Of cessavit But the county of Kent has, from time 
tmn of i^. "''^naemorial, had a proceeding for the cesser 

of the tenant called gavelet, (Consicet. Kane. 
55 H. 3. Itin. Kane. rot. 16. and 79. 6 Ed. 
2. Itin. Kane. rot. 29. Plac. coron. Sorm. 
31.) very diflerent from that given by sta- 
tute. 

If tenant in gavelkind withholds from 
his lord his due rents or services, the custom 
of this country gives the lord a special and 
and solemn kind of cessavit after this man- 
ner ; the lord, after such cessing, ought by 
award * of his three weeks court, to seek 



{b) The writ of cessavit is now out of use. Booth on 
real actions, 133. 

* This proceeding bears a strong resemblance to that 
of the feudal law, for the contumacy of the tenant, 
" Dominus vocat ihilitem, qui ab eo feudum possidebat, 
" dicendo eum in ctdpam incidisse, per quam feudum 
" amittere debeat ; hie non respondet : qusritur, quid 
" faciendum sit domino ? Respondeo eum ad curiam 
" vocari debere, et si non venerit, iterum eum debere 
" vocari usq. in spatio tertioseptem vel decem dierum, 
" arbitrio ejusdem curiae terminando. Qu6d si neq. 
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from court to court till the fourth court in Chap. YI; 
the presence of witnesses, whether any dis- 
tress may be found on the tenements, or 
no ; and if within this time he can find none^ 



*^ venerit ad tertiam vocationem, hoc ipso feuduta amit- 
^' tat : et ideo debet curia dominum mittere in posses- 
*^ sionem. Sed si infra annum venerit, restituitur ei 
** possessio : alioquin et beneficium et possessionem 
*' amittit," Feudor. lib. 2. tit. 22. And withholding 
the services is reckoned, by the constitutions of the 
€»nperor Canradf amongst the offences for which the 
tenant incurs a forfeiture. Si servitium debitum facers 
recusaverit^ veljeudum abnegaverit. Lib, 3. tit. 1. and 
Spelm. gloss, sub verbofelonia. But I take it that the 
origin of our custom is rather to be referred to the old 
common law of this kingdom, before the introduction 
of feuds ; for by the eighteenth law of Canute^ " Nemo 
" namium capiat, nee in comitatu nee extra comitatum, 
" priusquam ter in hundredo suo rectum sibi perqui- 
« sierit. Si tertia vice rectum non habeat, eat quarts 
« vice ad comitatum {scyregemote) et iste comitatus 
« quartum statuito diem ; et si nee tum quidem impe* 
*< tr^rit, liberam sui juris ubivis recuperandi licentiam 
" assequitor." And the very same law is to be found 
among those of William the conqueror, Namium, from 
the Saxon word namCy signifies a distress or pledge; and 
this term is applied to our custdm by Bracton. " Si 
« dominus, per considerationem curiae suae, pro defectu 
« servitii, ceperit tenementum in manum suam, sicut 
" simplex namium, donee de redditu fuerit satisfactum, 
« &c. Et de hac matq^ia satis inveniri poterit in itinere 
<« in com. Kane. Anno regni H. 12. Bract, lib, 4. 
c.27./ol.^05.b. 

X 4 
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Book n. then at the fourth court it shall be awarded, 
that he take the tenements into his hands, 
as a distress or pkdge for the rent or ser- 
vices withdrawn, and he shall detain them 
for a year and a day without manuring or 
occupying them ; within which time if the 
tenant comes, and pays the arrearages, and 
makes reasonable amends for withholding 
the same, he shall enjoy his tenements 
again : but if he come not within that time, 
then at the next * county court, the lord 
ought, in presence of witnesses, to declare 
his former proceeding, to the end that it 
may be notorious ;' and after this county 
court holden, he shall, by award of his own 
court, enter into the lands, and occupy 
them as his own demesnes. Consuet. Kane, 
infra. Lamb. Peramh. •»fri'». And if the 
tenant comes afterwards, and is desirous to 
have the tenements again of his former 
estate, he shall, before he be re-admitted 
tenant, pay the whole rent in arrear, and 
perform his other services, and likewise 
make amends to the lord for the undue de- 
tention of them : concerning the measure 



* So read counte with Lambaxd*s copy of the custit- 
maif and the MS. o£ Lincoln's Inn^ and not courte, as is 
printed by Toitel. 
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of which amends the copies of the custumal Chap. VI. 
differ : some assessing it at 5L others at nine y^infi-^' 
times the rent, others saying only in general, 
that he shall make composition, leaving the 
quantity uncertain. Nor are the evidences 
of this custom on record more reconcileable 
one with the other in this instance, though 
they agree well enough in other particulars. 

** 55 H. 3. itin. Kane. rot. 7* Assisa ve- Assize. 
•* nit recognitura si Milesenta^ quaefuit uxor 
" Johannis de Langederiy et alii injuste dis- 
" seisiverunt Akxandrum Mayle de tene- 
" mento suo in Eastbarling. Assisa capta 
** per defaltam. 

** Juratores dicunt super sacramentum Verdict finds 
** suum, quod praedictus Alea;ander tenuit of Kent con- 
" praedicta tenementa de predicta Milesentd ceming ces- 
" per certum servitium, et quia praedictum *^' 
" servitium ei aretro fuit, ipsa per consider- 
" ationem curiae suae distrinxit pro praedicto 
" redditu ; sed dicunt, qu6d ipsa, inconti- 
** nenti postquam praedicta districtio ei ad- 
" judicata fuit, adivit tenement um illud, et 
" illud in manu sua tenuit, et in illud ma- 
" nuoperata fuit, et arbores in eo crescentes 
" abscidit, quod ei facere non licuit secun- 
** dum consuetudinem Kane' ; quoB talis est, 
" quod cum redditus alicui aretro est ex 
" aliquo tenemento, quod tenetur in ga- 
" velykynde, ipse debet adunare curiam 
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Book IL « suam, et ibi ostendere qualiter redditus 
** suus aretro est, et ibi in curia ilia consi- 
" derari debet districtio per ea, quae inven- 
*' ta fuerint in tenemento illo, et illam dis- 
'< trictionem tenere quousq* satirfactum 
** fuerit ei tim de redditu, qakm de arrera- 
*' giis ; et si nulla catalla fuerint inventa in 
<< tenemento illo, tunc per considerationem 
curiae suae debet dominus feodi capere 
'* feodum in manu sua, absq. aliqud manu- 
Qperatione in eo faciendi, et postea acce- 
dere ad comitatum, et ibi ostendere quali- 
ter redditus suus in aretro est» et qu6d 
ipse nihil invenit in tenemento suo per 
quod distringere potest pro praedicto red- 
'< ditu suo, et ibi dicendum est ei, qudd 
** redeat ad curiam suam, in qud considerari 
debet, qu6d praedictus dominus feodi dis- 
tringere possit pro praedicto redditu suo 
et ejus arreragio, et tenementum, quod 
<< de ipso tenetur, in manu suS capere, et in 
" eo manuoperare, et explecia bmnimodo 
" inde provenientia capere quousq. de prte- 
" dicto redditu simul cum arreragits ei plene 
*^ satisfactum Juerit : et priusquam omnia 
<< praedicta adimpleta fuerint, non licebit 
" domino feodi aJiquam operationem in te- 
" nemento suo facere. Unde dicunt, quM 
" eadem Milesenta, non observatd praedictd 
" solemnitate, seisivit praedictum tenemen- 
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•' turn in manu sua, et in eo manuoperata Chap. VI. 
** fuit, et quod ipsa disseisivit praedictum ^''••^^**^ 
•* Alexandrum de tenemento suo. Ideo 
•* consideratum est quod praedictus Alexan^ 
•* der recuperet seisinam suam," &c. 

21 Ed. 1. itin. Kane. rot. 23. Berewicke Assize, 
roll. An assize brought by Adam de Wan- 
dlesworth and Joan his wife against Stephen 
de BencesteTf who pleads, that the tene- 
ments in question were holden of his manor 
of Alynton^ by the service of 20(/. and suit 
of court. " Et quia servitium illud aretro The tenant 

fuit per unum annum et unum diem, post- P^^^» ^^^ 

lie seized tne 

quam idem Adam et Johanna habuerunt lands by the 
prflsdictum tenementum, ipse cepit tene- custom of 

^^ . .i. 1 . * ^ , Aim^, forthe 

" mentum iliud m manum suam, secundum cesser of his 
" consuetudinem usitatam in comitatu isto tenant. 
" de tenementis, quae tenentur in gavely- 

kend ; quaa quidem conmetudo taUs est. The custom. 

scil. qu6d quando redditus alicujus aretro 
" est de aliquo tenemento, quod tenetur in 
•* gavelykend, ipse debet adunare curiam 
" suam, et ibi ostendere qualiter redditus 
** suus aretro est, et ibi in curid ilia consi- 
** derari debet districtio per ea, quae in venta 
*• fiierint in tenemento illo, et illam distric- 
" tionem tenere quousq. satisfactum fuerit 
" ei tam de redditu, quam de arreragiis ; et 
" si nulla catalla fuerint in venta in tene- 
" men to illo, tunc per consideratioacm 
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Book II. «« curiae suae, debet dominus feodi capere 
^^ feodum in manum suam, absq. aliqua 
*< manuoperatione in eodem facienda, * et 
" illvd tenere per unum annum et unum 
*^ diem, et postea accedere ad comitatum, et 
ibi ostendere qualiter redditus suus aretro 
est, et quod ipse nihil invenit in tenemen- 
to illo, per quod distringere potest pro 
praedicto redditu suo, et ibi dicendum est 
*^ ei, quod redeat ad curiam suam, in qua 
" considerari debet, quod praedictus domi- 
" nus feodi capiat tenementum, quod de eo 
^* tenetur, in manum sUam, et in eo manu- 
" operetur, et explecia omnimodo ihde pro. 
'* venientia capiat, quousq. tenens venerit 
" ad novies deaurandum et navies solvendum^ 
" si tenementum suum rehabere voluerit. 
" Unde dicit, quod quia redditus praedictus 
" aretro fuit de tenemento praedicto, et ipse 
" nuUam in eo invenit districtionem, ipse, 
solennitate praedictain omnibus observata, 
cepit tenementum illud in manum suam 
per considerationem praedictam, sicut ei 
<< bene licuit, absq. aliqud disseisina sive 
" injuria inde facienda. &c/* The deman- 
dants in their replication deny not the cus- 



* These words are not in the foregoing record, 
though the greater part of this is copied from the 
other. 
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torn ; but that the tenements are holden Chap. VL 

of the manor. And afterwards there is a "^ ""' 
retrtjutit. 

55 H. S Itin. Kane. rot. 15. in dorso. In Assize. 
an assize of mortdancesior the tenant pleads, 

quod prsedictus Nkholaus aliquo tempore The tenant 

tenuit praedicta tenementa de ipso, per Pleads, that 

** certum servitium in gavelykynde, quod premises by 

quia ei aretro fuit, ipse per longum tem- ^^ custom 

. _. « • • XT* 1. 7 • J* X • 'x o* Kent* for 

pus ante mortem ipsms^icAo/a^, distnnxit cesser. 
'* primo feodum suum, et postea, cum nichil 
" invenisset in feodo suo per quod distringere 

posset pro arreragiis praedicti redditus, 

ipse, per considerationem curiae suae, seii- 
^< vit tenementum suum in manum suam,jam 
<< triginta et sex annos elapsos, et sic tene- 
" mentum illud in manu sua hucusq. tenuit, 
" quousq. idem Nichotaus, vel aliquis hae- 
" redum suorum, ad eum accederet fnem 
^^facturus pro arreragiis praedicti servitii, 
" prout ei bene licuit secundum consuetu- 
" dinem Kancice; unde dicit qu6d praedictus 
" Nicholatcs non obiit seisitus, &c.** 

55 H. 3. Itin. Kane. rot. 79. An assize Assize. 
of mortdancestorj by John^ son of Richard Verdict, that 
le Mariner, 2Lgadnst Sarah dePolstede. " Ca- the lord seiz- 

. _ ed the pre- 

<< piatur assisa per deiaitam. Juratores mises for the 
" dicunt super sacramentum suum, qu6d ^**^ <^/ ^^ 

. ,, A n ', %• tenant, m the 

" reverb predictum tenementum luit aliquo name of ga- 
" tempore ipsius Ricardi k Mariner , de veiet ; but 

* - * that he ne- 
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Book II. « cujus morte, &c. et quod idem Rkardus 

tenuit prasdictam terrain de quadam Ag- 
nete de Henley per certum servitium, et 
<< de quo servitio prasdictus Richardus per 
<< sex annos ante mortem suam non satisfecit 
'< praedictae Agneti^ immd dimisit terram 
<< Ulam jacere incultam, propter quod ipsa 
<< Agnes seisivit praedictum tenementum in 
** manum suam, per considerationem curias 
** suae, nomine gaveletti, et iUud tenuit in 
<< manu sui per unum annum ; sed dicunt 
*< qu6d eadem Agnes per praedictum annum 
<* non adivit comtatum^ prout morisj ad ha^ 
'< bendum ibi considerationem comitatus, 
'< prout consuetudo Kancke requirit : et 
<< qudd eadem Agnes nihil habuit in pras- 
^* dicta terr&, nisi nomine pignoris. Consi- 
<< deratum est qudd praedictus Johannes 
«< recuperet seisinam suam, &c.'' 

The next record I shall insert for the pe- 
culiarity of the judgment; which indeed 
seems rather founded on the content of the 
parties, than the right of the matter. 

7 Ed. 1. itin. Kane. rot. 19. rex roll. 
«< Assisa venit recognitura si Johanna^ qus 
<< fuit uxor Rogeri de Romenaly et Stephanas 
*^ filius ejus injuste disseisiverunt Rogerum 
<< fiUum Johannis de, &c.'' 
The tenant '" EtprsBdictaJbA^mna dicit, qu5d prasdic- 
pleads the « tuR Rogerus tenet tenementum prsedictum 

cuslom of 



Assize. 



I 
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de prsedicta Johanna^ et dicit qudd servi- Chap. VI. ^ 
tium, quod de prsedicto tenemento ei de- .^ ' "^^ 
'* bet» ei aretro fuit de uno anno et amplius, ceming ce^- 
" per quod curia predicts Johannce simul ^^* ^^ 
cum ipsa Johanna adivit comitatum simul seized the 
cum ipsa, et in pleno comitatu illo semel, lands on that 
bis, ter quaesta fuit de ipso Bogero, qu5d ^^^^'^^^^ 
^* servitium suum debitum ei aretro fuit per 
** unum annum et amplius, nee per aiiquam 
<< districtionem illud servitium de eo habere 
potuit ; et dicit quod consuetudo comita- 
tus istius talis est, qu6d si tenens alicujus 
*< in servitio suo defecit, et servitium illud 
^^ detinuit per unum annum et unum diem, 
** et super hoc convinoatur, qu6d licet do- 
<< mino suo tenementum illud ingredi, et 
'* illud in manum suam tenere^ quousq. ei 
** satisfacium Juerit de prcedicto servitio^ et 
** de arreragiisj secundum consuetudinem 
" KancuB : et dicit, qu5d idem Rogerus 
** convictus fuit, qu6d servitium suum de 
«* praedicto tenemento ei aretro fuit per 
<< duos annos et amplius, per quod comita- 
** tus consideravit, qu5d eadem Johanna 
<* ingrederetur tenementum illud, et illud 
*^ teneret quousq. ei satisfactum fuit in 
<< forma consuetudinis predicts ; et dicit, 
^< qu6d ratione ejusdem considerationis in- 
<< grediebatur ipsa terram illam, et illam ad- 
«< hucedratione tenet jet quod taliterintravj^t 
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Book IL 

Verdict ac- 
cordingly. 



Judgment, 



<^ terram illam^ et non per disseisinatn, petit 
<* qu6d inquiratur per assisam. Et quia 
" Juratores super sacramentum suum tes- 
" tantur, et dicunt qu6d praedicta Johanna 
** et Stephantis ingrediebantur praedictam 
" terram ek ratione^ quam praedicta Johanna 
*^ dicit, et non per disseisinam, et super hoc 
" veniunt prsBdicti Stephanus et JoJianna, et 
" concedunt, qu6d praedictus Rogerus reha- 
" beat praedictam terram quacunq. hora ei 
" satisfactum fuerit de redditu praedicto et 
" arreragiis, in formd consuetudinis praedic- 
" tae ; ide6 dictum est praedicto Rogero^ 
" quod satisfaciat ei de praedicto servitio et 
" arreragiis, &c. Postea veniunt juratores, 
<< et adinvicem examinati et requisiti quan- 
tum aretro fuit predictae Johannw de 
arreragiis servitii praedicti Rogerij dicunt 
" qu6d quatuor librae decern et novem so- 
" lidi : et ideo consideratum est qu6d pr®- 
dictus Rogerus recuperet seisinam .suam 
de praedictis tenementis, et idem Rogerus 
^* satisfaciat eidem Johannoe de arreragiis 
" praedictis. Et praeceptum est vicecomiti, 
" qu6d de terris et catallis praedicti Rogeri 
<< fieri faciat, &c. de die in diem, et ea sine 
<< dilatione habere faciat praedictae Johanna, 
« &c/' 

This custom oi* gavelet is likewise pleaded 
in iftn Kane. 39 tl. 3. rot. 3. in dorso. 43 

14 



(C 



C( 



(( 



(( 



Of the Custom of Gavelet 321 

U.S. itin. Kane. rot.Q. 55 H. 3. itin. Chap.VL 
Kane. rot. 16. 6 Ed. 2. itin. Kane. Plac* 
Coron. rot. 29* But as it is in a more brief 
manner than in the foregoing records, it 
will not be necessary to insert them. 

5 Co. S4f. b. It is said, that there is a 
custom in Kent^ that if the free tenants of 
a castle do not pay their rent, they shall lose 
their land holden of it. 

Mr. Lambard in his Perambul. *i*. says, 
that he cannot certainly affirm whether this 
custom were put in ure in his time : but 
the instances already given sufficiently shew 
that it was anciently in use as a common 
remedy j and even a private prescription to 
the same effect has been holden good and 
reasonable. Per Frorvike, 21 H. J. 15 b. 
There has been a case in our books, that a 
man prescribed, that he, and all those whose 
estate he has in the manor of D. have used, 
time out of mind, that if any of their tenants 
in the said manor ceased to pay his rent, and 
no distress could be found on his tenancy for 
the space of a year, they should enter into 
the tenements, and hold them for ever : and 
this was adjudged a good prescription * ; 



* But a custom of the town of B. that if a tenant 
cessed to pay his rent for two years, the lord might enter 
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Book II. and it is certainly stronger, as the custona of 
a whole county. 

Nor does any thing hinder but that it may 
be put in practice at this day, if the lord, 
after he has gone through the ceremonies 
required by the custom, will avoid the doubt 
above mentioned concerning the measure of 
the amends, by re-accepting the person as 
his tenant, on the easy terms of dischargfing 
the arrears, (a) 

This was formerly esteemed so proper a 
remedy, that the legislature, in the 10th 



into the lands till composition made with him for the 
arrears, was held a bad custom, because only alleged 
in this single (ujpiand) town, and not in the others round 
about. 43 Ed. S. 32. a. 

(a) It is^now the practice to reserve, in leases for lives 
or years, a power of re-entry for non-payment of rent; 
and the statute 4 G. 2. c. 28. permits landlords having 
such power, to serve an ejectment, when half a year's 
rent is in arrear, if there is no sufficient distress on the 
demised premises. The 11 G. 2. c.l9. 8.16. enables 
justices of the peace to restore the possession to the 
landlord, where the tenant, being in arrear for one year's 
rent, deserts the demised premises without leaving a 
sufficient distress ; iind the 57 G. 3. c. ^2. extends the 
provisions of the 11 G. 2. to tenants being in arrear 
one half year's rent, (instead of a year,) and holding 
under any demise or agreement, either written or verbal, 
and although no right of re-entry be reserved to the 
landlord in case of non-payment of rent. 
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year of Ed. 2. thought it worthy their imi- Chap. VI. 
tation, and framed the statute of gavelet 
for rents arreat in London, after the man- 
ner of our custom, as will appear on com- ^«^^ fc *tau 
parison. 
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CHAR VIL 

Of the Manner of Trial in a Writ of Right 
of Gan)elkind Lands : and of the Trial of 
any Point of the Customs of Kent. 

BookiL The tenants in gavelkind in the county 
~^ "' of Kent claim certain privileges, not pro- 
perly by custom, but by an ancient grant 
of Hen. 3. in relation to the trial in a writ 
of right, when the mise is joined on the 
mere right ; which Mr. Lambard^ following 
his own copy of the custumal, supposes to 
differ in two points from the trial in the 
same action for lands at common law. 

Of the grand !• That where the land in contest is of 
assise in a the nature of gavelkind, the grand assise 
^^^ shall not be chosen in the usual manner by 

four knights, but by four tenants in gavel- 
kind, who shall not associate to themselves 
twelve knights, but that number of tenants 
in gavelkind. 
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. 2. That trial by battle shall not be ad- ^-^ 
nutted in a writ of right of such lands. 
Lamb. Peramb, ^. 

And these two privileges are taken notice 
of in a short note of cases, wherein the 
grand assize or battle does not lie in a writ 
of right, in 13 Ed. 1. Fitzh. Droits 51. 
Neither the grand assize nor battle shall be 
joined, where the demandant claims to hold 
ia frank marriage, or in socage, as in the 
ancient demesnes of the crown ; or in g(u 
velkindj as in Kent ; or in many other man- 
ners, as in cities or boroughs. And the 
same may be seen in an old manuscript col- 
lection of statutes in the king's library at 
Cambridge^ under the title of Statutum de 
Magnd Asmd jungendd ; and likewise un- 
der the same title in a manuscript in Lin^ 
cobles Inn library. 

So in itin. Kanc.91 Ed. 1. rot. 40. in dorso. 
Beremcke roll. In a writ of right, brought 
by John and Thomas Everard^ against Ro- 
bert de Chaumpayne^ for four acres of mea- 
dow in Dccoynton; the demandants make 
title as to lands in gavelkind ; et quod tale 
utjus mum qffervnt secundum *consuetudi- 

* This is the constant manner of concluding the count 
in a writ of right of these land8> as may appear on pe- 
rusal of the records, cited in the margin of p. 328. 

Y 3 
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6ook IT. nem de gtwelykend^ ^S^. Tlie tenaiit pleads^ 
"^ ' " thj^t two acres of the afbresaid ttefeidow art 
Uberum feodum, et didty quad plaiittitn de 
libero feodo habet termnari sicut aUbi^ xiL 
pet dudiluini vei magfum c^kam^ tipkci- 
tnffi istkd, sietMvdum nafHattonem ptctdidi 
Johinhis et Thorns, oporM termmiti faui- 
t&ia per juratam loco nl^nfe attlsse j ^iHde 
peUtjudicum, ^. Jh^ detnatid^ts r^Iji 
that the whote te gavelkind ) and the jttty 
find that olie a&re of the «^d meadt^W is 
Hherum fiodtm^ and theteutydta theire i^ 
jiidgment against the denliliidatitsw 

The wordi of Mn Lambatii^ cdpy of the 
ctcshmal are, £ft etejfli^ieM pet eSpedal ftt te 
roy Hetirie pete ie roy Edwfeki'd) que &te eil, 
qne Dieu garde, qUe de tenenUehts, ^^ ieiU 
terms in gtikytekende iie sdt prifife btlitid)^ 
ne grMfide dssit^ pdr kit iMtJUltet*, tskdm 
aiUours est prise per k reaume} tee tU a^sts^ 
vtnr h Ou tenemt i k dMiOmM^t teMHt per 
gavffkkendef fhe^ eniudeces grmtilki &^iSes 
seient prises jttrees per tli hrnnles M/^^^ih &i 
gavytefcende^ issini qt^ quMte ieMHrUs h g^ 
vykkende eHsent jcii t^n/6n^i dt gix^^kkende 
juters. 

This special kittd of ad^^e iti Uftdbubtedly 

theif right; foi* the charter abnve-men- 

tioned is enrolled, roh elates. 115 Iten. S. 
m. I4f. in the foUowuig words. 
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" Rex concessit per cartam suain» pro se Chqp. Vli. 
« et hffiredibus suis, hominibus de com. f^^^^^ 
*^ Kane, qudd de tenementis, quae tenentur Hen.s. 
" in gavelykynde, in eodem comitatu de g"*^**^ 
** caetero non teneantur magnae assisae per assize for 
" xn militesy sicut alibi capiuntur in regno ^^^J^iu_ 
^* nostroy sed loco magnarum assisarum ilia- by tenants m 
" rum capiantur juratas per duodecim ho- gavelkinA 
mines tenentes in gavelykynde, in formft 
et in eisdem locis, secundum quod magnae 
assisae prius inde capiebantur; ita qu6d 
'< quatuor tenentes in gavelykynde eligant 
'* duodecim tenentes in gavelyk}nide inde 
<*juratoreS| sicut quatuor milites eligere 
'' consueverunt duodecim milites in magna 
<' assist £t si forte contingat, qudd pras- 
<* dicti duodecim jursttores convinci de- 
" beauty convincantur pet yiginti quatuor 
** milites de eodem comitatu^ et infra eun- 
<< dem comitatum coram justiciariis nostris 
<< itinerantibus in adventu eorum. Et man- 
<< datum est vicecomiti Kane, qudd praedic- 
<^ tarn cartam in comitatu suo legi et firmiter 
^ teneri faciat, secundum quod carta ilia 
" continet Teste rege apud. fVestm. un- 
*« decimo die Februariu^* 

And there went afterwards a precept to 
the sheriff to proclaim this chairter in the 
county court 

Y 4 
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Book 11. Rot. claus. 17 H. S. m. I7. 

Rex concessit probis hominibus de 
com. Kane* quod loco magnarum assisa- 
" rum, quae capi consueverunt per xn 
<< milites, de tenementis quae tenentur in 
gavelykynd, inter gavelykyndeis de caete- 
ro capiantur juratae per xii homines 
gavelykyndeis, sicut plenius continetur 
in carts, quam rex eis inde fieri fecit Et 
" mandatum est vie. Kane, quod praedic- 
<< tarn cartam in pleno comitatu suo legi 
" faciat et teneri. Teste rege apud West 
" septimo die Novembris.*' 

A recent grant of this kind to the good 

men of a county not incorporate, would be 

of little effect ; but in ancient times such 

Co.Litt.3.a. grants were allowed good. However, the 

validity of this privilege depends not merely 
on the charter, but is confirmed by the 
practice * of the courts of law agreeable to 



* 39 H. S.itin Kane, rot, 3, 4. 18. 25. in dorso, and 
55 H. 3. itin. Kane. rot. 28, 29. 51. 57. in dorso, 67, in 
dorsoy where the entries are in this manner ; the tenant 
" ponit se in juratam de gavelyk3mde loco magns as- 
^* sisae domini K. provisam et concessam, et petit re- 
" cognitionem fieri utrum majus jus, &c, Et Radd- 

Jur* Jiir' 

'^ phus le Franceys, Johannes de Hamme^ WiWus 

Jur* Jur* 

" Castmer, et Johannes de Leneton, quatuor homines, 



€€ 
€€ 
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the grant. In Bracton^ lib. 5. c.5.f.SS9^ a. Chap- VII. 
is the writ to summon this jury, " Rex 
vie. salutem. Summoneas, &c. quatuor 
legales homines de com. tuo, qui tenent 

" in gavelkynd, quod sint coram justiciariis 

** iiostris, &c. ad eligend* super sacramen- 

<< turn suum xii de legalioribus hominibus 
de vicineto de, &c. qui teneant in gavel- 
kynd, et melius sciant, &c, ad facibndam 

^^ juratam loco magnas assisse provisam dt 

" concessam, &c.** 

And the writ de pace^ or of prohibition 

in a writ of right of gavelkind lands, Reg. 

7.h. takes notice of this method of trial. 

" Rex vie. Kane salutem. Prohibemus 
tibi ne teneas placitum quod est in comi- 
tatu tuo inter A. petentem et B. tenentem 
de tanto, &c. quod, &c. quia idem J3., qui 
tenens est, posuit se in juratam loco magnce 

** assiste provisam et concessam^ et petit re- 

" cognitionem, &c." 
But still there may be some doubt, whe- Whether 

ther the waging battle in a writ of right ?*^^® ^. 

brought for gavelkind lands be disallowed a writ of 

by the custom j since there is no grant of "8^? ^E^' 

lands. 

** qui tenent in gavelyk3mde, veniuut et eligunt istos 

Jur' 
" sell. Adam de Tut/dale, &c. (naming all the twelve) 
** qui dicunt super sacramentum suum," &c. 
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Book n. any such privilege in the foregoing charter 
of H. 3. on which the claim is founded. 

And it is observable, that the Word bat- 
taUe does not occur in the custumal, as 
printed by Tottek nor in the manuscript of 
LincoMs Irm^ but only ne soit prise grande 
assize^ 

And in the above writ de pace^ lifter the 
w(»rds quod^ ^c. are implied idem A. cUtmat 
versus prasd. B.p€r breve nostrum de rectOj 
nisi duellum Juerit inde vadiatwn. And I 
have seen no less than six old manuscript 
copies of the Register (one of which is in 
Lincoln's Inn library, and four others in 
that of the university of CiimAnfl^g'c) where* 
in this very writ for gavelkind lands has the 
words nisi dveUum^ Sgc. 

It is further remarkable, that one of the 

last instances in our books, of battle joined 

Co,Ent.l82. in a Writ of right, was between Lime and 

Kime^ demandants, and Poramovr^ tenant, 
for lands in the isle of Harty in Kent^ which 
were gavelkind ; for the title of the tenant 
depended on the alienation of an infant. 
Dyer J 301. where is a pompous account of 
the ceremony preparatory to the combat 
And it is not to be doubted, but the judges 
would have been well pleased to have 
ousted the parties of this barbarous method 
of trial, had the custom warranted them so 
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to do^ since the example was so much dis- Chat>. VII 
liked that queen EUzabeth thought fit to ' ' " ' 
interpose and accommodate the mattef. 
Speeds s Chronicle^ 1166* 

It is true indeed, that by the cotnnlon 
lawi battle does not lie in a writ of right de 
rationabiU parte^ or a nuper obiit between 
coparcenersi because of the privity of Mood. 
JF. N. A 9 G. Ph^. 306* which tnight pos- 
sibly give ocbasiOn to the other i^inioU. {a) 

Issues joined on any custom of the coun- Whence the 
ty of Keni were, even before 4 Ann^ c. 16, {ome for^the 
to have been tried by a jury of the body of trial of amr 
the county ; as appears by the record for* ^^" 
merly mentioned, p^ 131 » between Beddtfl 
and Crouther^ Mich. 11 £^48^ B.R. rot 88. 
where the issue being on the custom of 
Kent^ it i^ entered on the roll, that the 
court of B.R^f before they aWatded the 
venire to the sheriff* to return the jury^ coil^ 
suited with the judges of the common pleas 



(a) The trial b jr wagisr of battte tto lo^get* (brnls a 
part of the lawfi of this country. By 59 G. 3. b. 4i. 
appeals of treason, murder, felony, or other offences are 
abolished; and it is enacted that, m any writ of right 
thereafter to be brought, instituted, or commenced, 
the tenant should not be received to wage battle, nor 
should issue be joined, nor trial be bad by battb in mf 
writ of right. 
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Book 11. about the manner of it, and then, because the 
said issue touched and concerned the conrnum- 
<^ (f the county of Kent, awarded the 
venire de corpore comitatus. 

And in this the court seem to have imi- 
tated the ancient practice of the justices in 
eyre^ who on questions concerning the 
customs of this county, often consulted (as 
the records testify) * totum comitatum ; by 
which expression may possibly be meant, all 
those that were bound by the general sum- 
mons to give their attendance on that court \ 
and who they were appears by the writ in 
Bracton^ lib. S. c. 11. pag. 109. b. " Rex 
vie. salutem. Summoneas per bonos sum- 
monitores, omnes archiepiscopos, episco- 
pos, abbates, priores, comites, barones, 
<< milites, et liberd tenentes de tota balliva 
tua, et de qudlibet villd quattcor legates 
homines et prcepositwn^ et de quolibet bur- 
*^ go duodecim legales burgenses per totaro 
<' ballivam tuam, et omnes illos, qui coram 
justiciariis intinerantibus venire «(olent et 
debent, quod sint apud talem locum tali 
" die, &c. coram dilectis, &c. quos justicia* 












* Ante 67. 85. 185. 248. 284. And if they made a 
false presentment, they were fined. V. Post 
and Stat. JVestm. 1. (3 Ed. 1.) c. 18. 
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** rios nostros constituimus, audituri et fac- Chap. VII. 
*' turi prasceptum nostrum.*' And agree- 
ably to this writ» it is claimed in the Custu- 
mal of Kent^ that the commonalty of gavel- 
kind men, who hold nothing but tenements 
in gavelkind, are not bound to come to the 
common summons of the eyre^ but by the 
borsholder and four men of the borough, 
except such towns as ought to answer in the 
eyre by twelve men. 
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CHAP, vm. 

Of some Privileges relating to Gavelkind 
Ijands in Kent^ now obsolete^ 



Book IL 

Of exemp- 
tion from 
serving on 
juriei m at- 
taints. 



• Peramb. 
568* 



St statute 15 H. 6. 5«» perwos w^r^ 9ot 
to be compelled to serve on inquests in 
attaints, by reason of lands which they 
held of the tenure of gavelkind. But this 
was rather a confirmation of an old privi- 
lege under the common law, than (as Mr. 
Lambard * seems to imagine) a new grant ; 
for the venire for the trial of issues in at^ 
taints is for viginti quattwr miUtes, which 
can scarce comprehend gavelkind tenants. 
Indeed though the writ be so, it seems the 
sheriff may return gentlemen, and call them 
knights ; and it is not traversable whether 
they be knights, or no. Bro. Droit, 18. 

But whether this was a privilege by com- 
mon law or statute, is not material, it being 
now taken away by 18 H. 6. 2. which takes 
notice of the inconvenience occasioned by 
15 H. 6. for that seeing within the county 
of Kent there were but thirty or forty per* 
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sons at most, who had any lands or tene- Chap. Vltl. 
ments out of the tenure of gavelkind, V * ' 
because the greater part of the said county^ 
or well nigh all, was of the tenure of ga- 
velkind, those persons were to their great 
impoverishment continually impanelled in 
the said actions ; and therefore this statute 
enacts, that those who have to their own use,^ 
Of to whose use others have, twenty pounds^ 
a year of the teimre of gavelkind, should 
for the future be returned and ii|q)aneUed 
in all attaints. 

In 16 Ed. 2. FitMh. Prescription, 59^ it Of commoir 
is pleaded to be the usage of gavelkind, j'^g^^elkind 
that no man shall have common in land 
of that nature. But, as Mr. Lambardr 
JPeramb. fff, properly observes^ the conti^ary 
is well known in Kent at this day, and th^t 
in many places. 

There was likewise another omUmr 
somewhat similar to the former,^ cQUcei'iuiig 
common in g^.velkind landa in Kent, found 
by verdict in the case of Thomas of Fever- 
sham, 17 E^ 3. Ma^n. 508. That notwith- 
standing a man and his apcestors, whois^ 
estate he has^ have time out of min4 h^ 
commcm in gavelkind lands, the liH^d of 
the soil may enclose at his discretion^ and 
bold it in severalty. And in that oa^e dfty 
mages were given against the commaner for 
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Book II. destroying a trench cast up by the lord on 
""'"'" such an occasion. But I take the usage to 
be contrary at this day. 

Of driving In Fitzh. Prescription, 52. above-men- 
fou^^d^ tioned, it is likewise 'pleaded to be the 
ogefesant on usage in gavelkind, that if a man finds the 
P^'^'**^ cattle of another doing damage on his land, 

he may lawfully enchase and drive them off 
without impounding them. Which Mr. 
Lambard, Peramb. ^, observes to be yet 
the practice, though he thinks it direct- 
ly contrary to the rule of the common 
law. 

But it is certain, this is not a usage pecu- 
liar to tenants in gavelkind, but a liberty, 
which the common law allows to eveiy 
man : and so it was in Tyrringham's case, 
4 Rep. 38. b. resolved, as the book says, 
without difficulty, that when the cattle of 
a stranger come into a man's land, and do 
trespass there, the owner may, with a little 
dog, chase them out, and shall not be com- 
pelled to distrain them damage feasant. 
And the same point is adjudged Poph. 161. 
in the case of Mitten and Fandrye. 
Of Ae lord's I have met with, on record, a custom of 
tolSin *^^ gavelkind peculiar to the Weald of Kent, 
drovedennes, of which I find no mention in any book, 
by the cus- ^>, that the lords of whom the drove- 

torn of ga- 
velkind. 
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defines in the weald were holden in gaveU Chap. Vin. 
kind, should have all the great oaks, ash, ^^^.^ 
and beech growing in such drovedennes, to- 
gether with the pannage thereof ; and the 
owners of the soil, only the underwood, or 
at most the oak, ash and beech, under 
forty years growth : which custom may 
properly be introduced, and the original 
thereof explained by Mr. Somner^s account 
of the nature of these drovedennes^ being 
in substance as follows : 

The Weald of Kent was, for a great while, Vid. Lamb. 
nothing but a desert and unpeopled wil- P^ramb.2iu 
demess, called Silva RegaUs, as appertain- 
ing to the king, and acknowledging no 
private lord or proprietor : and it was usual^ 
in antient royd donations of manors lying 
out of the Wealdj to render the grant more 
complete by an additional privilege of com- 
mon of pannage [i. e. a liberty of keeping 
and fatting hogs with the mast of the trees] 
in one or more * dens in the Weald. Which 



* Vid, Somn. Sax. Diet, under the word drofdenne ; 
and his treatise on gavelkind 117. Co. Litt. 4. b. says, 
drofdeny dru/den, or druden, signifies a thicket of 
wood in a valley ; for druf or dru, signifies a thicket 
of wood, and den a valley. It is called in Domesday^ 
d$na sylva ; as see in Spelm. Gloss, under the word 
dena. 

Z 
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BookiL term denne signified a woody valley, or 
~' ' place yielding both covert and feeding for 
cattle, especially swine : and these dennsj set 
out for the agistment of hogs and other 
droves of cattle, were thence called * drm- 
detmeSf and he that had the custody and 
driving of them to and fro, (the hogherd or 
neatherd) drq/mannus. And there is scarce 
an antient grant in either the church of 
Canterbury\ St. Austm% or Rockskr's 
registers, of any considerable portion of 
land, without the addition and attendance 
of such a liberty. Somn. Roman Ports (md 
Forts in Kent, p. IO7. ubi Justus. And it 
is probable these grants conveyed not only 
the pannage, but the property of the trees 
themselves j the lord being equally enti- 
tled to both, as appears by the following 
records. 

Tirespass for IW«. 7 jErf. 3. coram rege. rot. 55 Konc. 

tT^,%c. ^^ ^^ ^^*^^^ ^^ trespass brought by Jmes 

de Echynghamy against the prior of CM- 
church, Canterbury, and others, for entenng 
his close at Benynden, and cutting down and 
carrying away his trees, to wit, such a num- 
ber of oaks, ashes, and beeches, which grew 
in the said close ; « quoad praedictas quer- 



* See note in the preceding pftge. 



Gavelkind no^ obsolete. aS9 



€€ 
€€ 



e 






cus, fraxinos et fiigos, praedtctus prior Chap.vm. 

didt, quod locus vhh &c. vocatur KnoUe^ TlTdT^d 

in quo loco est quidam drwedemie^ quk de ant pleads, " 

" ipso priore immediate tenetur^ et dicit, ^^ <^he 

•* qudd omaes domini, de quibus lea drove- ^c!^^ a ^'^' 

•* dennes tenentur immediate, justa eonmetu- drovedenn 

^^ dmempatrwde gwelkynd habere d£bent, SJ^dthat 

** et a tempore qua, 8^^ kaiere eensuevenmt, by the cus- 

" omnes grosses quereus, Jra:tmos, etjagoe Je&ind^" 

*« crescenies m drovedenDea ; et domm soU lord is en- 

«* iT&MTMm drovedemies subboscum bi eisdem *'^^®? ^^^^ 

1111 great o^ks, 

" crescens bab^e debeirt^ et habere ccHaaue- ash, and 
verunt: et quia predictua rfrot2«tein apud ^^^^' 
KnoUe de praedicto priore innaoBatS tene- 
** tur, ipse prasdictis die et aiuu>» &c. secun- 
^^ dum consuetudinem paArias usitats de 
« gavelkynd, eundem drosoedexm intrant, et 
<' grossas quercus, fraxinos et f^a in eodem 
^^ crescentes, ut arbores siuts propriaSf in 
<< formd praedicta succidit et aspartant, &c. 
prout ei bene licuit, &c* 

« Et Jacobus dicit, quod praklictus prior PlaiaiiflF w^ 
de injuria su^ propria arWes suas pro- ^^^f' 
prias in proprio solo cre^ceutes, et aon fyr. 
« arbores ipsius prioris, &c. modo quo idem- 
" prior superius aU^avit, &c* succidit. &c. 
" Ideo veniat inde jurata, &c.** ^^®- 

Pasc. 44 Ed. 3. coram rege. rot. 36. Trespass for 
Kane. " Thomas Bakere de Cranebrok atta- ^^es^^c?'^" 
'^ chiatus fuit ad respondendum priori ec- 
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Book n. « clesis Ckns& Caniuat. de placito quare vi 
' * •* et armis clausum ipsius priorisapud Orane- 
*^ broke fregit» et arbores suas ad valenaam 
*^ viginti libnuxun sucddit et asportavit, et 
<< alia eponnia, &c. Et iinde idem pricH- 
« qaeritur, &c/' 
The defend- m Et prasdictus TTtomas venit et defendit 
tlut^e ' '^ ^^ ^^* ^^ quoad ^actionem dausi dicit» 
place idiere << quod ipse in nullo est culpabifis. £t 
minim his ** q^^>^ sucdsionem arboram, &c. dicit, 
own, arc. ** quod solum in quo, &c» est solum ipsius 

<< ThonkPt in quo solo ipse arbores prasdic- 
<' tas sucddit et asportavit, sicut ei bene 
'' licuit, &c. unde petit judidum^ &c. 
The plaintiff ** Et prior, non cognoscendo solum pra^- 
the^r* ft^ " dictum fore ejusdem ThonuBj didt quod 
drovedennef '' solum illud est quidam locus vocatus 
f" d ^l *^ fi " Omendenneshoky irifra dominium ipsius 
prescribes " prioris de Cranbroky et est drofdenney et 
for all oak " in quo loco, et aliis locis, ubi drqfdenne 

and beech in -,,./.,. . .-^ . 

ihedravedens ^^^ intvsi dominium suum, ipse pnor et 
withm his " omnes predecessores sui, priores ecclesiae 

ieS^^tT " ^^^^*^ Cantuar. a tempore quo, &c. ha- 
the pannage. ^' buerunt, et habere debent omnes hujus^ 

" modi quercus etjagos in solo illo crescen- 
" tes, pro voluntate sua succidendi et as- 
" portandi, una cum pannagio inde prove- 
'* niente, et nuUus alius ; et qu6d omnes 
" tenentes in solo prsedicto reddunt dicto . 
" priori, pro pannagio illo, quendamannuum 
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•« redditum ; et ex quo dictus Thomas cog- Chap. VIII. 
** novit succisionem et asportationem arbo- ^-"v*-^ 
*^ rum prsedictarum, petit judicium et dam- 
** na sibi adjudicari, &c.'' 

Afterwards the defemlant pleads, tiiat he 
is but tenant for life of the premises, and r 
prays in aid of them in the reversion ; but 
they not appearing at the day given, const- 
deratum est qmd pnedictus Thomas solics 
respondeat 

Et idem Thomas dicit, quod domini Defendant 

prasdicti soli de drofdenne habent, et ha- 'ejo»ns> t'^at 

*^u ju^ -J 1 1 theownersof 

** bere debent omnunodas arbpres de cres- the soil of the 

** centia qtcadraginta annorum et infrat in droyedemaie 

" solo illo crescentes ; et dicit, qudd ipse the^trees un- 

" est dominus soli in quo, &c. in quo ipse der 40 years 

*< Thomas succidit hujusmodi arbores de 8'^^^* *^* 
*< tali crescentia, &c. ad valentiam duode- 
<< cim denariorum, sicut ei bene licuit ; 
*< absq. hoc, quod praedictus prior hujus- 
** modi arbores de tali crescentia ibidem ha- 
bere debet ; unde petit judicium, &c. 

£t prsedictus prior dicit, qudd ipse ha- The plaintiff 

" bere debet omnes querais et fagos, cwtts- says> that the 

^. / . . • J- i. 1 lordoughtto 

cunq. crescentuB fuermt, m praedicto solo have all oak 
** de drqfderme crescentes, &c. et sic dicit, and beech of 
" qudd prasdictus Thomas de injuria suA ^^q^^^^c. 
" propria, &c. et hoc paratus est verificare 
" per patriam, et praedictus Thomas simili- 
" ter J , ideo veniat inde jttrata, &c."- issue. 
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Book IL And this right of the lord to the trees in 
the drwedenneSf together with the pan* 
nage, is acknowledged in a roll of pleas, 
S Ed. 2. before WilScm Inge and his com* 
pankms, jostioesofqy^and/i^rminer^ speci- 
ally appointed ^ ad inquirendum per sacra- 
*< mentum proborum et legaUum hominum 
<< de COOK Kane, qui malefactores et pac^ 
^ perturfaatoresarboresjRoAer/j archiepiscopi 
<^ Cantuariensis apud Hachelwoldenne^ Cran- 
<* hrok^^^ and many other places in the 
"foeald^ ^* succidenint et asportaverunt.'' 

And Waiter Lucas and others^ (being 

presented on the oaths of the inquest for 

trespasses of that nature) *< attachiati fiie- 

runt ad respondendum prsedicto archiepis- 

copo de pra^licto placito; unde idem 

<^ archiepiscopus per attomatum, &c. queri- 

Trespass by '* tur quod praedicti Waltems et alii (such 

the archb, of « ^ ^y g^ year) arbores ipsius archiepis- 

ting down ^^ copi^ viz. qucTCUS et fagos ad valentiam 
his oak and «c qidngenti librarum, &c. sucdderunt et 

beech, 4*<?* « ^ ^ o 

" asportaverunty &c. 
The dcfcn- « Et Walterus et alii veniunt, et defen- 

fwftih^^" " ^^°* ^^ ^^ injuriam, &€• et bend cogf- 
thejr hold << noscunt^ quod ipsi tenent terras et tenC" 

SiJSSb. " ^'^'^ ^^ ^ pnedicta viUa de HacheU 
and that the ** woldenn et Mereden de jnxedicto arcfUefiS' 
trees there- cc ^QpQ ^f gj^ arhores in prcedictis terris et 

on are his by sr ^ ^ r 

reason of ** tenement's crescentes^ una cum prqfictw 
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patmagu, rqiume drovedenn sum tpstw 

archiepiscopi, sed dicunt, quod nuUas 
•* arbores in prsedictis bQscis succiderant, 
^* nee aliquam transgressionem ei fecerant ; 
** et de hoc ponunt se super patriam^ et 
^* praedictus archiepiscopus similiter^ &c«" 
And the jury find them guilty of the tres- 
pasfify and assess the damages. 

The following pleadings arc part of thfe 
same roll, and are a further evidence that 
this custom was looked upon as originally 
incident to lands of the nature of gavel- 
kind. 

Nich. Aucher and Bertram de Wylmynton 
were in like manner attached to answer the 
same archbishop, for cutting down and 
carrying away his trees growing in Cratt' 
brok, Hachelwoldermej Rolvynden and Mere- 
derm^ viz. quercus et fagos ad ml. qtdn- 
genti Ubrarum. 

The defendants plead, " qudd praedictus 
«« archiepiscopus injuste queritur, &c. di- 
" cunt enim, qudd WiWus de Cassinghame^ 
" avus Petromlke uxoris ipsius Nicholai^ et 
" BemdicUB uxoris praedicti Bertram^ quon- 
" dam tenuit centum et viginti acras terras 
" cum pertinentiis in Rolindenne in gavelU 
" head de praedecessoribus ipsius archiepis- 
"copi: et qudd sanctus Edmondus quon- 
" dam archiepiscopus Cantuar. praedecessor 
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Chap.VnL 

drovedenn; 
but plead, 
that they cut 
none down. 



Verdict for 
the archb. 



Trespass by 
the archb. 
for cutting 
down his 
oak and 
beech. 



The defen- 
dants plead, 
that the 
lands where, 
4"c. were 
formerly ga- 
velkind, but 
converted to 
knight ser- 
vice by the 
grant of a 
predecessor 

of the 
archbp's. 
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And that 
since that 
time the 
owners of 
the lands 
constantly 
felled the 
trees. 
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'^ prasdicti archiepiscopi, concessit prasdicto 
'* WUPmo de Cassinghame prsdictas cen- 
tum et viginti acras tens, quas de ipso 
archiepiscopo tenebat prius in gavely* 
kende, qudd eas haberet et teneret sibi et 
** hseredibus suis de ipso sancto Edmondo 
<< archiepiscopo, et siiccessoribus suis, liberd 
<< et quiete per servitia vicesims partis feodi 
*< unius miiitis, et decern solidorum et duo- 
<* rum denariorum per annum, et qudd idem 
** WilPus et haeredes sui haberent eandem 
^'libertatem in eadem terrS, quam habent 
<' alii Milites de feodo ecclesias ChrisU 
<< Cantuar. per quoddam scriptum, quod 
" proferunt in haec verba, &c." Which 
grant recites the charter of king John to 
Hubert SLTchbishop of Canterbury 9 empower- 
ing him and his successors to change the 
tenure of lands holden of them from gavel- 
kind to knight-service, and then grants to 
William de Cassinghame, to the effect above : 
Unde dicunt, qudd praedictus WilPus de 
Casyngham^i^t concessionem prasdictam, 
<< totd vit^ sud arbores in praedictd terrfi cres- 
centes pro voluntate su4 succidit et aspor- 
tavit : et post mortem ejusdem WiWi qui- 
*' dam RadulpkuSy filius ejus, similiter succi- 
dit et prostravit pro voluntate sua ; post 
eujus mortem ipsi Nicholaus et Betranus, 
ratione . praedictarum Petronilke et Bene- 
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dictcB filiarum et hseredum praedicti jB«- Chap. VIIL 

dulphiy qu2^ duxerunt in uxores, similiter 

** succiderunt et prostraverunt, sicut eis 

bend licuit ; et gudd ipsi nullas arbores 

ipsius archiepiscopi in prasdictis centum 

et viginti acris terrae, nee alibi, succider- 

runt nee asportaverunt : et de hoc se 

ponunt super patriam. Proferunt etiam 

*« quandam confirmationem ecciesiae Ckristi 

•* Cantuar. quae praedictam concessionem 

** testatur. 

" Et archiepiscopus dicit, qudd ante prae- The archbp. 
dictam concessionem praedicti sancti Ed- be?ore'and*' 
mundi praedecessoris sui, et post, arbores since the 
■•* in dicta terra crescentes semper fuerunt ^^^^^ 
praedecessorum ipsius archiepiscopi, et there grow- 
similiter suae prostrandae pro voluntate ^^^^^^ 
" sud J absq. hoc, qudd praedicti WilPus archbishop's 
« de Cast/nghame, aut Radulphus filius ejus ^^^ ^^^erj^^ 
** unquam aliquid de eisdem succiderunt, owners of 
"quousq. praedicti JVTicAo&fW^ etBertranus J^^^^^^^^ 
" de injuria sua propria arbores ipsius fgn them. 
" Roherti archiepiscopi, tam in praedictis 
" centum et viginti acris terrae, qu^ alibi 
** crescentes vi et armis succiderunt et as- 
*• portaverunt ; et de hoc se ponit super 
« patriam : et Nicholaus et alii similiter. Issue. 
« Postea, &c. veniunt jurntores, qui di- Verdict, 

^ \ 1 that the 

" cunt super sacramentum suum, quoa archbishops 
« quercus etfagi in praedictis centum et vi- have always 
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felled the 
trees with- 
out let of the 
owners* 



And have 
taken 

amends for 
any trespass 
done to 
them. 



And have 
taken the 
pannage. 



Judgmeilt 
accordingly* 
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ginti acris terras sunt arhores ipsius archi- 
episcopi, et qudd ipse et praedecessores 
sui a tempore^ cujus non extat memoria, 
prostemere solebant arbores in prasdicta 
terrd crescentes, et vendere pro volimtate 
su^ absq. impedimento sive calumpnia 
praedictorum NicJiolai et Petronilke, Ber^ 
trani^ et BenedictcB^ aut antecessorum 
suorum: et si aliqua transgressio facta 
fuit in praedictis boscis per prasdictos 
Nkholaum et JBertranum^ vel per quos- 
cunq. alios, idem archiepiscopus et pras- 
decessores sui inde ceperint emendam : et 
dicunt, qudd praedecessores ipsius arcbi- 
episcopi, et ipse similiter, semper hucusq. 
percipere solebant, et adhuc idem archi- 
episcopus percipit medietatem totius/Min- 
nagU in boscis praedictis: dicunt etiam, 
qudd prasdictus NicholauSf &c« sexaginta 
quercus et fagos, crescentes in praedicta 

terra, vi et armis prostraverunt, ad dam- 
num ipsius archiepiscopi centum et decern 

librarufti, &c.'' ^d thereupon judgment 

given for the archbishop. 



There remain indeed at this day no foot- 
steps of this right i the reason whereof is 
well accounted for by the following passage 
of Mr. Somnerf from the place above-cited. 
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In the times of Edward the third and Chap^vin. 
Richard the second, the then archbishops ji^^ ' 
of Ccmterbmy, and the prior and convent Ports, s^c. in 
of Chriskhurch respectively, amongst other ^^^^' ^^^• 
like lords and owners of the WeaUUsh dens, 
finding themselves aggrieved by their te- 
nants there and others, in cutting down and 
wasting their woods, which, on former feoff- 
ments, they had expressly reserved from 
their tenants to themselves (though it is 
more probable their title to them was from 
the above-mentioned custom) in order to 
free themselves from further care and 
trouble in that matter of the wood, entered 
into a composition with their tenants ; and 
for a new annual rent of assize over and 
above the former services, by indenture of 
feoflSnent, (many of which relating to the 
archbishop and monks the author had seen,) 
made the wood over to them in perpetuity, 
either to be cut down, or left standing, at 
the tenant's choice. Ever since which time, 
the interest of the lord so compounding, has 
been gone as to the wood itself, and nothing 
left but this rent of assize, together with 
the former services. 

And a custom of a contrary nature is set 
up at present in most manors of, if not 
throughout the whole Weald, under the 
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nameoi'*landp€€rage; wherebythe owners 
of the lands on each side of the highways, 
claim to exclude the lord from the property 
of the soil of the way, and of the trees 
growing thereon. 



' L e. Landawnership. 
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CHAP. IX, 



Of Customs common to all Kentish Men. 

fxAviNo now gone through the several Chap. IX 
customs of gavelkind, I sbali, before I con- 
clude, take notice .of some customs claimed 
in our books, or on record, as the right of 
all Kentish men in general, and not par- 
ticularly appropriated to tenants in gavel- 
kind. 

In trespass for digging the plaintiff's 
ground, the defendant justified under a 
custom that all the men of Kent have, time 
out of mind, when they fish in the sea, used 
to dig in the lands adjoining, to fix stakes 
there for drying their nets. And it was 
agreed, that, by the common law, those who 
fish in the sea may justify coming upon the 
land adjoining to the sea ; for such fishery 
is for the public good, and for the susten- 
ance of all the subjects of the realm ; but 
there was a doubt in the court, whether the 
custom to dig was good, as being in de- 
struction of the inheritance. 8 Ed. 4. 18. b. 



Whether 
there be a 
custom for 
Kentish fish- 
ermeo to fix 
stakes on the 
shore. 
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Custom of 
Ainrf to raise 
bulwarks in 
alieno solo 
against ene- 



Offiigfe- 
sckire. 
Vide%t9X. 
UEd.^ 



Bro. Custom^ 46, The case is not finally 
determined in the book, but the modern 
practice may decide the question against 
the custom ; for they who fix stakes on the 
shore betwixt high and low water-marks, 
for the use of their kidel-nets, now pay an 
acknowledgement for the same to the lord 
of the manor. 

8 Rd. 4. S3, a., it is pleaded to be the. 
custom of Kent^ that when enemies come 
to the sea-coast, it is lawful for all them of 
Kent to come on the land adjoining to the 
coasts, and there to raise bulwarks for the 
defence of the country. But this is cer- 
tainly the common law of the realm ; neces- 
sity and the safety of the public justifying 
the damage done to private property. 
21 H. 7. 27. ft. 12 Bjdf. 12. 

In the seventh year of JEcto. 3. before the 
presentment of EngUschire was taken away 
by statute, and when the law required, for 
the safety of foreigners, that every person 
slain should be proved by his relations to 
have been of English birth, otherwise the 
country were amerced for bis death, if the 
murderer were not taken in due time ; the 
county of Kent claimed before the Justices 
in eyre^ to be exempt from the peril of 
this law \ but because this claim was no- 
toriously false they were fined for it. Ithu 
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Kane. 7 Ed. 3. Plac. Coron. rot. 1. in prin- 
cipio. " * Totus comitatus prsesentat, qudd 
nulla Englescheria praesentatur in comi- 
tatu isto: et quia compertum est per 
*• rotulos ultimi itineris, et etiam per rotu- 
los de aUis itineribus prsecedentibus, 
qubd EnglescJieria praesentatur in comi- 
** tatu isto de feloniis tantiim, et hoc de 
masctdiSf et per duos ex parte patris vel 
matris, ad judicium de toto comitatu." 
But even this seems different from what it 
was in several other counties ; for Bracton 
says, in quibusdam com. prcesentatur Engles- 
cheria, sive mortuus Juerit masculus, sive 
foemina, per duos masculos ex parte patris, et 
per duasfoeminas ex parte matris, <§ic* Lib. 3. 
c. 15. p. 135. 

The Kentish custumal claims, that the 
bodies of all Kentish men be free, as well as 
the other free bodies of England : which 
was formerly, while many of the subjects of ^^' ^' 
this kingdom remained under a state of 
hereditary bondage, a most glorious and 
valuable birth-right. And the claim ap- 
pears to be well founded by SO Ed. 1. Fitzh. 
ViUenage, 46. In a writ of Niefe, the de- 



Kentish men 
exempt from 
villenage. 
Lamb* Per' 



* For the signification of this expression, see before, 
3S1. 
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Book II. fendant pleaded, that she was free ; and the 
^"' jury found that the father of the defendant 
was born in Kent; whereupon, without 
further inquiry, the court gave judgment 
that she was free, for that there were no 
, villeins in Kent. But though it was suf- 
ficient for a man, in order to avoid the 
objection of bondage, to say that his father 
was bom in Kent^ yet Mr. Lambard ff ? , 
doubts whether it would serve in that case 
to say only, that he himself was bom in 
that county; but that doubt is resolved 
by 7 H. 6. 33. a., where it is said, that in 
the county of Kent they have a custom, 
that every one born within the county shall 
be free, notwithstanding his father was a 
villein ; and Martin justice answers, that 
this is by parliament, and a statute made 
for that purpose. And it is the more pro- 
bable this privilege might have such com- 
P.72 73 74. i^^ncement, because Mr. Somner has shown 

beyond contradiction, by several ancient 

records, S^c. that there have been villeins in 

Kentf since the conquest. 

The right of There remains another privilege formerly 

^e Ketaish claimed by the men ofKentf redounding: 

to be placed i *! .i i n ^ 

in the van- SO much to the honour 01 our county, 
guard of the that I Cannot pass it over in silence, 
tie. ' though possibly not altogether proper for 

a treatise of this natiire : it is that of 

13 
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being placed in the yanguard of the Chap. XI, 
king's army. Which right, together with '- - ^' 
the occasion of it, is taken notice of by an 
author who wrote about the time of Hen. II. 
*• * £nt^t^ quanta virtute^ng-IoTtim, 2)^0^, 
^^ Danosq. fregerit, motusq. compescuerit 
" Noricorum^ vel ex eo perspicuum est, quod 
" ob egregias virtutis meritum, quam ibi- 
*• dem potenter et patienter exercuit Cantia 
nostrcL^ primce cohortis honorem^ etprimos 
congressus hosHuniy usq. in liodiemum 
** diem in omnibus praeliis obtinet.** Joan- 
nis Sarisburiensis PoUcraticus^ Ub.Q.c. 18. 
And Camden^ in his Britannia^ under Kent^ 
from an ancient monk t bears testimony of f Gervase, 
the same right. ^T^'J"^' 

Indeed the disuse of the ancient method 
of leading forth the forces of this kingdom, 
according to their counties, has caused a 
long suspension of the Kentish men's right 
of being marshalled in the front of the 
battle : but whether, if future times should 
revive the old order, they may not still be 



* Others read Cinidus ; Mr. Sddeny in his notes on 
DraytofCs PokfolUon ad finem^ thinks it should be 
Cnudus for King Cnute ; but (with great deference to 
him) that is repugnant to the sense. I imagine it should 
be Edmundus (from Edm. Ironsidcy Canuie*s antago- 
nist) written in the old contracted manner Edmdus. 
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Book n. entitled to. their former prerogative, I leave 
' ' ' to the decision of the gentlemen of the 
college of arms, as a matter improper to 
be determined by one of a peaceful pro- 
fession ; and hope I have done su£Scient in 
continuing my countrymen^s claim : but as 
the honour is attended with some danger, 
it may possibly be yielded to them without 
dispute. 

It is on account of these two last men- 
tioned privileges that the poet Drayton be- 
stows this honourable elogium on our 
county : 

Polyalbion, 

Canto 18. Qf aU the English shires be thou sumanCd 

thejree. 
And foremost ever placed "when tliey shall 
reckoned be. 
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Various 
readings in 
ToUefa edi- 
tion, 1556. 



The title is 
Consuettidi^ 
nei Kancue. 



THE 



CUSTUMAL OF KENT; 

FROM MR. LAMBARD's COPY, WITH HIS , 

TRANSLATlOi^. 



Various 
readings in 
the M. S. of 
Lincolris 
Inn. 

The title is 
ConsHtutio' 
nes Kane. 



* Et les cuS" 
tumes omit- 
ted. 



i tiESE are the usages, and customes, 
Ces sourit les mages^ ^^ et ks cttsttmes, * Et les cus- 

the which the comunalty of Kent claltn- ted. 
les ques le coniunaute de Kent, cleu 



^ As I have subjoined this Custumal to ray 
own work, it may possibly be expected that I 
should say something co'nceming the nature 
and authority of it ; especially as the latter has 
been attacked by Sir Henry Spelmanj who in 
his Treatise of Feudsy c. 14., says that there 
al'e such dffibrences between TottePs and Zam- 
bard's copies, that both their authorities may 
^ be questioned. But what fouiidatlon there is 
for this assertion is left to the judgment of 
the reader, on the view of those differences 
which are here noted in the margin. 

I have not been negligent in my endeavours 
to find out whether this Custumal be any where 
on record. Mr. Lambard's copy mentions 
that the usages therein contained were allow- 
ed in ei/re^ in the 21st year of Ed. L It hap- 
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eth to have in the tenements of gavel- 
ment auer en tenementz de gauyk- 



pens that the records of that iter are perfect- 
ly presenredy and I haire perused them all, 
mz. the Chief Justice's (Berewicke) roll, 
the Rex roll, the roll of the Pleas of the 
Crown, and the Q,uo Warranto roll, but there 
is no such record among them, nor among 
those of any other iter: and the language of 
the Custumal being different from that where- 
in the proceedings before those Justices were 
recorded, (which were ever in latin^) leaves 
us little reason to believe that it had its origi- 
nal there. 

Lord Coke gives it the high appellation of Sta- 
tutuM de Consuetudinibus Kanciay but, it seems, 
on no other foundation,' than that it is sometimes 
to be met with in old collections of statutes, as 
are manyother matters which were never enact- 
ed by authority of parliament, and is so printed 
by Tottel; for I have examined the parlia- 
ment rolls of the 21st year of Ed. 1. (of which 
date the Cu^umal appears to be by the con- 
clusion) and those of the preceding and sub- 
sequent years, being much the same as are 
published by Ryleyy under the name of Placita 
Parliamentarian and it does not occur there. 

I then hoped to have found it at the to^ooer, 
but on enquiry was informed that there was 
BO such record in that office. 

I have notwithstanding little reason to lament 
my search, since it first brought me to the know- 
ledge of those records of the Kentish itersy which 
are inserted in this book, and going to almost 
every point of our customs, take away, in a 



arious 
^adiDgs in 
?oU€rs edit. 

The ^rords 
^tween the 
tarsomit- 
ed. 



* JLes corps 
gax>elkindes. 



Ctisfumal of Kent 

kind, and in the men of gavelkind,  al- 
kende, e engentzgauilekendeys* aJlowes 

lowed in eire before John of Bere wicke, 
en eire John de Berewicke, 

and his companions, the justices in eire, 
e ses compagnionSy justices en eire^ 

in Kent, the 21. yeere of king JE. the 
en Kent le 21. an fe roy Ed. 

Sonne of king Henrie.* Thatistosay, 
Jitz. le roy Henrie^ Cestascauoir^ 

that all the bodies of Kentish men be 
que toutes les cors de Kenteys scyent 
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Variour 
readings 
MS. Lin^ 
cMs Inn* 

* The words 
between the 
starsy and 
likewise the 
following 
words cesta^ 
scwoohr que 
toutes les corsi 
de Kenteysy 
are omitted, 
and the sen- 
tence begins. 
Solent 
frankZf Ac 



* Vide antey 
J9.331 



great measure, the necessity of authenticating 
the Custumal: which I imagine rather to have 
been a private collection of such things as had 
been found per * totum comitatumy or were 
otherwise known to be the custwn of Kenty^ 
than a record of a public nature : and the 
words of Mr. Lambard's copy, that these cus- 
toms were allowed before the Justices in Ei/ve 
in the ^ist Ed. I. seem to favour a conjec- 
ture that they might be extracted by com- 
mand of those judges, from the records of 
their predecessors, for the information of their 
own and future times. 

However, thus much may be said for the 
present authority of the Custumaly whether 
T dp d authentic in its original or not, that it has re- 
Brookes ^ ceived such a sanction from its antiquity, as to 
Cnf. Car. have been admitted in evidence to a jury, even. 
562* from Mr. Lamhard'h copy. 
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Custumal of Kent. 



Various 
readings in 
ToUeTs edit. 

• The whole 
passage con- 
cerning the 
escheator 
omitted. 



^ Doner ou 
vender. 



freei as well as the other iree bodies 
Jrancz,auricomelesautresJraunz cors 

of Englaiide. * * And that they ought 
Dengleterre. Et que ilz ne dui- 

not the eschetor of the king to chuse, 
uentle eschetour le roy elire^ 

nor ever in any time did they: but 
ne vnkes en nul temps nejesoint: mes 

the king shall take^ or cause to be 
le roy prengne, ou face pren- 

taken, such an one as it shall please 
rfre, tiel come luy plerra, 

him» to serve him in that which shall 
de ceo qui soit mistier a luy 

be needful. And that they may their 
seruir. Et quilz pusent lour 

landes and their tenements give and 
terreg et lour tenementz ^^ doner et 

sell, without licence asked of their 
vender y saunz conge demaunder a lour 

lordes: saving unto the lordes the 
seignerages: sauues a seignorages les 

rents and the services due out of the 
rentz e les services dues des 

same tenements. And that all and 
mesmes k tenementz. Et que touz, e 



Various 
readings 
MS. Lin- 
coln s Inn, 

* The whole 
passage con- 
cerning the 
escheator 
omitted. 



* Doner ou 
Tender. 
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VaHoiM e very of them, may by writ of the king^ Tariou* 

or by plaint, plede for the obtaining ^o^»'* ^'»»- 
"" A son droit, ou per pletftit, pkderpur ** /bwr droiV * Asondroit. 

of their right, a» wel of their 
^ I>esouth purchaser J auxiUen ^ t c/^ lour t I>e8ott& 

lordes as of other men* And they . 
seignerages come des autresgentz. Et 

claime also, that the communaltie of 
«Auxibiencte clametU "^atusi^ que la commume ie 

la common- 

aunce de la gavelkindmen,, which hold none other 
gavelkmde. gauykkendeyiSy que ne tenent mes 

than tenements of gavelkinde nature, 
que tenemenz gauylehendeysj. 

ought not to come to the common 
ne deiuent venir a la commune 

summonce of the eire, but onely by 
somonse del eire, mes ke per 

the borsholder, and foure men of the 
borgesaJdre, et iiy. hommes* de h r^he words 

1 , j-t . !.• 1. between the 

borowe : except the townes which ^^^^ ^j^it- 
borghe: hors pris les tdilees que ted.^ 

ought to aunswere by twelve men in 
deiuent responderper a:ij. hontmes * en 

the eire. And they claime also that if 
le eire. Et clament auxi, que sil 
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Various any tenant in gavelkind be attainted Vanoui 
^TM^^t ^^ tenant en gaisykkend sett atteint ^^.s^w- 

of felonie, for the which he sufiereth 
dejelonie, per que il svffire 

execution of death, the king shall 
• Fowe. • X iuyse • de mort^ eit le roy t ^^^^ 

have all his goods^and his heire forth- 
touz ses chateuXf e son eir meinte" 

with after his death shall be inherit- 
nant apres sa mort sett enherite 

able to all his landes and tenements 
de touz ses terres et tenemenz, 

which he held in gavelkinde in fee, 
que il tient en gauykkende en fee^ 

and in inheritance : and he shall hold 
e en heritage: e les tiendra 

them by the same seruices and cus-* 
per mesmes ks seruices et cuS" 

tomes, as his auncestors held them : 
tomes^ sicome ses auncestres ks tyn- 

whereupon it is said in Kentish, the 
«> Sonde the dront : dont est diet en Kenteis *" t he t Son the 

father to the ^ fader to the 

bough, sond father to the boughe, and the sonne bonde, son 
te'^li^ f^de"- to )^ boughe. and )^ son to ^.ZS^. 

* Perhaps it should be justice de mortt for it will be difficult to fix the 
true signification of any of the other wordis. 
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Various 
readings in 
TotieFs edit. 



• Sil soit del 
age a aver et 
tener solonc 
le fourme 
a^oaunt dit. 
£t de celes 
terres le roy, 
Sfc, (but 
falsely )• 



to the plough. And if he have a 
)^ plogh. Et si il eit 

wife, foorthwith be she endowed by 
Jemme^ meintenant sett dowe per 

the heire, (if he be of age) of the 
le heiry *• si seit dage^ de la 

one halfe of all the landes and tene- 
meytief de touz les terres e tene* 

ments which her husband held of 
menz que son baroun tint de 

gavelkind nature in fee» to have and 
gavylekend en fee^ a aver e 

to hold according to the forme here- 
a tener solonc la fourme de 

ailer declared. And of such lands 
suthdyte. Et de tiels terres 

the king shall not have the yeere, 
le roy ne atcera an ne wastj 

nor wast, but only the goods, as is 
mes tant soulment les chatetuc^ sicome 

before said. And if any man of 
il est aiuznt dit. Et si nul 

gavelkind, either for felonie, or for 
gauylekendeis pur Jelonie^ ou pur 

suspicion of felonie, withdraw him 
ret defelonie^ se suthrei 



Variouf 
reading! 
M,S, Lift'' 
coin's Inn* 



* Sile' soit 
dageaaveret 
tenir solonc 
le fourme 
avant dit* 
£t de celes 
terris le roy, 
Sfc, (but 
falsely). 
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Various 
readings in 
7o«teAedit. 

» Peace. 



* Onele 
reaumef 
omitted. 

« De ses 

tenementes 
e de ses ter- 
res, ceo que 
de luy sont 
ienuSf ensem- 
blement, Sfc, 
(but falsely.) 



out of the country, and be demanded 
de la ^ pees, e sett en counte 

in the countie as he ought, and be 
detnande com il appent, e 

afterward vtlawed : or put himselfe 
ptiis vtlaghe: ou sil se met 

into the holy church, and abjure the 
en seinte egUse, et Jbrhire la 

land and the realme, the king shall 
terre ^ • one le reaume, le roy auera 

have the yeere and the wast of his 
Ian e le wast ^ \ de ces 

landes and of all his tenements, to- 

« 

terreSf et de touz ses tenemenZj 

gether with all hisgoodesandchattels: 
ensemblement oue touz ces chatetcs, 

so that after the yeere and the day, 
issint gtue apres km^ e le tour, le 

the next lord, or lordes, shall have 
plusprocheyn seig. ou seigneurs, eyent 

their eschetes of those lands and tene- 
leur eschetes de celes terres e tene- 

ments, every lorde that which is 
menz, chesctm seigneur ceo, que de 

immediately holden of him. And 
Iw/ est tenu sans men. * Et 

* Mr. Somner, p. 170, gives us, from an 
ancient copy of the Cusiumalf formerly regis- 



Various 

readings 
M.S. Lin' 
coins Inn. 



* The word* 
ovele 
reaumcy 
omitted. 

f De ces tc- 1 
nemeatz et 
de ces terres, 
ceoquedeUi 
sorU tenuSf 
ensemble- 
ment, Sfc. 
(but falsely.) 
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Various 
readings in 
TotteFs edit. 



they claime also, that if any tenant Various 
clament mm^ que si ascun tenant ^M.S.Linc. 

in gavelkinde die, and be an in- ^'*"* 
en gcmylekende mwrtj et seit in^ 

tered in a book belonging to the abbey of St. 
Austin^ Canterhuryj another clause, following 
the words, est de lui tenu sans men, viz* E si 
home oufemme seitjeloun de set mesmesy que 
il sey mesmes de gre se ocye^ le roy aura le chaU 
ieux MSy et nient le an ne le voast, tnes le heir 
seit tantot enherite sans conlredit, kar tout seit 
il Jeloun de sey mesmes il neyt my atteint de 
Jelonye* Thus in English, And if a man or 
xvoman shall be ajdon of him or herself , toho 
shall kill him or hersdf of his or her awn aC' 
cord, the king ^lall have all the chattels, and 
not the year nor the loaste, but the heir shall 
immediately inherit without contradiction, for 
though he or she be a fdon of him or herself, 
he or she is not attainted of felony* This has 
been omitted in later copies (as I suppose) 
because no other than the common law. But 
I chose to take noticd of it, because I have 
found it to have been formerly disputed, whe- 
ther QVL^felo de se did not forfeit his lands by 
the custom of Kent. 

For in SS H* S. Itin. Kane. rot. 34. in dorso, 
in bar of an assize it is pleaded, that the father 
of the plaintiff ^/eci^ fdoniam de se, and that 
the custom of Kent is such, that if a maxi fadaJt 
feloniam de se, his sons can claim nothing in 
any land whereof he died seised, nor his wife 
her dower, et petit quod inquiratur per viros 
legates de comitaiu. Postea totus comitatus re- 
cordatur quod iUe, qui facit feloniam de se, non 
forisfacit terram suam. And thereupon the 
plaintiff has judgment to recover his seisin. 
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Various 
readings in 
TotteF% edit. 



*J*artition. 



^ Oual 

funee 

omitted. 



• Piece del. 



Iieritour of landes and tenements in Various 
herite de terres e de tenemenz de jvf.s.Tin. 

gavelkinde, that all his sons shall part 
gauylekende, que touz sesjitz portent 

that inheritance by equall portions. 
eel heritage per ouele porcioun. 

And if there be no heire male, let 
Et si nul heir madle ne seit, sett 

the partition be made between the 

fa * • party e feit entre les * Particion. 

females, even as between brothers. 
females sicome entres les freres. 

And let the messuage also be departed 
Et la mesuage seit autreci 

between thfem : but the harth for fire 
entre eua: departi, mes le astre 

shall remain to the youngest sonne, 

demiyrra all pune, ** t fThewotd» 

ou tdpunee 

or daughter: And be the value thereof omitted. 
oualpuneey e la value seite de ceo 

delivered to each of the parceners of 
liure a chescun des parceners de 

that heritage, from xL feete from 
eel heritage a xl. ^ pes de 

that astre, if the tenement will so 
eel astre, si le tenement le peut 
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Varioug suffer. And then let the eldest Various 

'&VeL ^ffi^r. Et donkz le eyne^^ -•f g„. 

' ^r^^j brother have the first choice, and "^^^^ ^""• 

omitted. ^ . , . J ' «Frere, 

Jrcre ett la pnmere elecHoun^ e omitted. 

the others afterward, according to 
les autres apres per 

their degree. Likewise of houses 
degree. Ensement de mesons 

which shall be found in such mes- 
^ En sea 9^^ serront trouets^fen tieus me^ f En sea 

• 

mi|itiff soient mesons soi- 

partiea suages,let them be departed amongst ent parties 

enter, Sfc. suages^ seient departye entre ®"^®"'» *^* 

the heires by equall portions, that 
ks heirs per ouele porcioun^ ceo 

is to weete, by foot^ if need be, 
est asauoir per peies sil est mistier^ 

saving the couert of the astre, which 
sauue le couert del astre^ que 

shall remain to the youngest son, or 
remeynt al punCj on al punee 

daughter, as is before said : so ne- 
sicome il est aiumdistj issi que ne- 

vertheless, that the youngest make 
quedont que le pane face 

reasonable amends to his parceners 
^ReasonaUe. "" tremble gre a ces parceners % Resonabk. 
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Various 



Various for the part which to them belougetb, ]^^ 

^TH^^xt. * ^ partyeque a eux appent m.S.Im- 

11 1 /• 1 A 3 n coin s Inn, 

by the award of good men. Ana oi 
per agard de bone gentz. E des 

the aforesaid tenements, whereof 
auaunditz tenemenz dont 

one only suit was wont to be made 
m sotde sute tant soukment soleit estre 

before time, be there not by reason 
Jeit auauntf ne sett per la resoun 

of the partition but one sole suite 
• Ptaticion. de la^ partye fors vn soule sute 

made, as it Was before accustomed : 
JUte skome soleit auant^ 

but yet let all the parceners make 
mes que touz les parceners facent 

contribution to the parcener which 
contribution na celt/d que face la 

maketh the suite for them. In like 
sute pur eux. Ensement 

sort let the goods of gauelkinde per- 
seientles chateusde gauyUkendeys 

sons be parted into three parts, after 
parlies en treis aprts le 

the funerals and the debts piaied, if 

es^qmes - e les dettes r endues, si 

14 
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Various there be lawfull issue in life : so that 

Tm^ediu ^'' y ^^' ^^*^^ muUer en vye^ issi qtie 

the dead haue one part, and his 
la mort eyt la vne partie, e les 

lawfull sonnes and daughters an other 
•The words jftf^f * * ^ ^^ jftlles muUers lautre 

'oSS* part, and the wife the third part. . 

partie^ et la \femme la tierce partie. 

And if there be no lawfull issue in 
* Et si nul issue muUer en 

life, let the dead have the one halfe, 
vie ne seit, eit la mort la meite^^ 

and the wife alive the other halfe. 
e lafemme envye lautre ^ met/ tie*. 

And if the heire, or heires, shall be 
Et si le heir^ ou lez heirs, seit, ou 

under the age of 15 yeers, let the 
seyent de deins le age de xv. ans, seit la 

nouttriture of them be committed 
nouriture de eus bailie 



Various 
readings 
Af.S. Lift' 
colfis Inn* 



* The words 

eles^Ues 

omitted. 

f Femine en 
vie la tierce 
parte. 

The words 
Between the 
stars are 
omitted. 



^ Partie. 



by the lorde, to the next of the bloud 
*= The words * tper le seig. al plus procheyn del t The words 

per le seig- per le seig- 

Mfwromitted. to whom the inheritaunce can not n^romittcd, 

sanky a qui heritage ne peut 

descend* So *that the lorde take 
descendrej issi que le seign. pur 
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Various 
jeadings in 
ToUeTB edit. 

 Bailment* 
^ San. 



nothing for the committing thereof^ Various 

readings 
M.S. Lm- 
coins Inn* 

* Son. 



1e * bail rein ne prengne. 

And let not the heire be married by 
Et quil ne sett marie per ^ • 

the lorde, but by his owne will, 
le seign. mesper sa volunte demeine^ 

and by the aduise of his friends, if' 
et per le conseil de ces amys sil 

he will. And when such heire, or 
veut. Et quant eel heir, ou 

heires, shall come to the full age of 
ceiw heirs sont de plener age de 

fifteen yeers, let their lands and 
15 amu^ seint a eux lour terres^ e 

tenements be delivered unto them, 
lour tenemenz Uvres^ ensemble- 

together with their goods, and with 
ment one lour chateauj:^ et oue 

profits 
the emprovements of the same lands, 
les^f enprowemenz de celes terres \ Approwe- 

mentc. 

remaining above their reasonable 

^Raiaonable. outre ^ t renable susti' X ResoniUe 

sustenance: of the which profits 
nance: de quel enprouement, 

and goods, let him be bounde to 
e chateua^9 seit tenu a 



• Approwe- 
ments. 
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Various 
readings in 
ToUeVs edit. 

• Lui avera 
en noriture, 
au qui le 
seygniour et 
ses he jres 
eel nouriture 
ayera baillie. 



* Averont 
passe. 



' Doner ou 
Tender. 



Lour. 



make aunswere which had the educa- 
respondre celui qui cfe * * luy auera 

tion of the heire, or els the lord, or 
la noriturey ou le seigneur ou 

his heires, which committed the same 
ses keires que eel noriture auera 

education. And this is to be under- 
baille. Et ceo Jet a sauoir 

stood, that from such time as those 
que del houre que ceux 

heires in gavelkind, be of, or have 
heirs gauylekende ^ t seient^ ou 

passed, the age of fifteen yeeres, it 
ount passe le age de xv. auns, 

is lawfull for them, their lands or 
list a etu: lour terres ou 

tenements, to give and sell at their 
tenemenz * t doner e vendre a 

pleasure : saving the seruices to the 
lour volunte^ sauues les seruices au 

chief lordes, as is before said. 
** § chefz seignorages com ilestdeuantdit. 

And if any such tenant in gauelkind 
Et si nul tiel tenant en gauylekend 

die, and have a wife that overliveth 
meurty e eit Jemme que suruiue^ 

B B 



Various 
readings 
MS. Lin- 
colfCs Inn. 

* Lui avera 
en noreture 
onke seig. 
nour et ses 
heirs cele 
noreture 
avera bailie. 



t Averont 
passe. 



\ Doner 
ou vendre. 



§ Lour. 
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Various 

readings in 
TottePB edit. 



* The words 
vestu e 
omitted. 



^ £t tiendra 
tant come 
ele se tient 
veufue ou 
desenfantee, 
de enfant soit 
attaint, 8^c. 



him, let that wife by and by be Varioug 
seit cele Jemme meintenant J^5^„. 

endowed(of the one halfe of thetene- '^''^' ^''' 
douwe de la meite des tene- 

ments whereof her husband died 
mentz dont son baroun morust 

vested and seised) by the heir6s, if 

 • vestu e seisij per les heirs sil • The words 

vestue 

they be of age, or by the lords, if omitted. 
seient de age^ * ouper les seigneurs si xhe words 

the heires be not of age : so that gtars 
les heirs ne seintpas de age^ * issi que omitted. 

she may have the one halfe moitie of 
ele eyt la meite de 

those lands and tenements, to holde 
celes terres e teneme^iz ^ a tener 

so long as she keepeth her a widow, 
tant com ele se tyent veue, 

or shall be attainted of childbirth, 
ou de enfanter seit atteint 

after the ancient usage : that is to 
per le auncienne vsage, ceo est 

say, that if when she is delivered of 
asauoiry que quafit ele en/hunte^ e 

childe, the infant be heard crie, 

lenfant seit oy crier ^ 
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rarious 
eadiugs in 
'b^e/'s edit. 

£t le crie 
toit leve, e 
la pais se en- 
^emble, S^c. 



^ Sey is wed- 
ne sey is le- 
Ycdne. 



Various 
readings 
MS. Lin- 
coliCs Inn* 

• Et la crie 
soft leve, et 
la pais se en- 
semble, 8^c. 



and that the hueand crie be raised, and 
**e que le hu e le cry sett lue 

the countrie be assembled and have 
e le pais ensemble, e eyent 

the view of the childe so borne, and of 
weue de lergant ensi fawtite, e de 

the niother, then let her lose her dowre 
la mere, adonks perde son dowere 

wholy, and otherwise not, so long as 
enterementj e autrement nyent, 

she holdeth her a widow : whereof it is 
tant come ele se tient veue: dont il est 

said in Kentish, he that doth wende 

dist en Kenteis : ** t re bat bin penbe t Seye is 

wedne^seye 

her let him lende her. And they claime ys lenedy. 
fe hip lenbe. E clament 

also, that if a man take a wife which 
auxi, que homme que prentfemme, que 

hath inheritance of gauelkind, and 
eit heritage de gauylekend, e 

the wife dieth before him, let the 
lajemme murge auant luy, eit le 

husband have the one halfe of those 
baroun le meite de celes 

lands and tenements whereof she 
terres et tenemenz, tant come il 

BB 2 
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Vwious died seised so long as he holdeth him Various 
Ta^Felt. ^ *'^' ^veuers {^dont''^ il morust "^MS^^n- 

^Veufuer. a widower, without doing any strippe, '^^^ 
^ ^' seisei) saunz estrepemerd^ *^^- 

or waste, or banishment, whether 
ou wast, ou exile fere, le quel kil 

there were issue between them or no : 
y eit heir entre eiuc ou noun : 

and if he take another wife, let him 
et sil prent femmey trestout 

loose all. And if any tenement of 
perde. Et si nul tenement de 

' gauelkinde do escheate (and that 
gauylekend eschete (et ceo 

escheate be to any lorde which 
eschete seit a nul seigneur que 

holdeth by fee of hawberke, or by 
tiene per Jee de hcewberk, ou per 

cessavit 
serieancie) by death, or by gauelate 
The words seriauncye) "^ per mort, ouper gaue^ The words 

sto^omit-^ as is hereafter saide, or be to him starl^mit-* 
ted. late sicome il est suthdite, * ou ti seit ^®^- 

given up 
rendred by his tenaunt which before 
rendu de son tenant que de li 
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Various 
readings in 
ToUeVs edit. 



• Gavelet. 



^ Non port- 
ables. 



The words 
between the 
stars omit- 
ted. 



f Noun port- 
ables. 



held it of him by quite claim e thereof Various 
atumt le tt/ntper quite clamaunce de ceo ^^^ ^^^^ 

made, or if his escheate be by gaue- ^^^"'' ^'*''- 
Jete^ ou sett sa eschete per * • gaice- * Gavtlete. 

late as is hereafter saide, let this 
late sicome il est de suthdit remeyne 

land remain to the heires vnpartl 
cele terre as heirs ^ + imparta- 

abl^. And this is to be vnderstood, 
able^ Et ceo fet asavjoir^ la 

\\^here the tenant so rendring, doth 
ou le tenant ensi rendant^ nule 

reteine no seruice to himselfe^ but 
seruice retent devers sey^ • sauuet 

saueth neverthelesse to the other 
nequedent as autres 

lordes their fees, . fermes, and the 
seigneurages feeSy fermes e les 

rents wherewith the aforesaid tene- 
rentes dont ks auant diz tene- 
ments of gavelkind (so rendred) 
menz de gauylekende ensi rendus 

were before charged, by him, or 
auauntjurent charges per ceus, ouper 

them, whicb might charge them. 
celu7/y que le charger poent, oupoeyt*. 

BB 3 



The words 
between the 
stars omit- 
ted. 
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Various 
readings in 
ToiteV% edit. 



And they claime also, that if VarioM 
jE clament auxi^ que si nul 5^^^. 

withold cdrit Inn. 

any tenant in gauelkinde reteine his 
tenant en gauylekende reteine sa 

rent, and his seruices of the tenement 
rentj e son seruice del tenement 

which he holdeth of his lord, let the 
qvil tient de son seigneur^ querge le 

lord seeke by the award of his court 
seig. per agard de sa court 

from three weeks to three weekes, to 
de treys semeynes en treys semeynes 

finde some distresse upon that tene- 
truue destresse sur eel tene- 
ment vntill the fourth court, alwaies 
mentf tant que a la quart courts a totefet 

with witnesses : and if within that time 
per tesmoynage^ et si dedens eel temps 

he can finde no distresse in that tene- 
7ie trusse destresse en eel tene- 

ment, whereby he may have iustice 
mentj per queua: il ptcisse son fe- 

of his tenant, then at the fourth 
nant iusti/er, done a la quart 

court let it be awarded, that he shall 
cotirt sett agard, quit pregne 
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Various 
readings in 
TotteTs edit. 



■^ans mein- 
our. 



'^ Face rai- 
sonables a* 
mendes de 
la dette. 



* Les teig- 
nont. 

* Dedejns. 



•Eyt. 

f Courte (but 
falsely.) 



take that tenement into his hande, 
eel tenement en sa mein 

in the name of a distresse, as if it were 
en noum de destresSj ausi come 

an oxe, or a cow, and let him keepe it 
boef^ ou vache, e le Hene 

a yeere, and a day, in his hand 
*cn an^ e vn tour en sa mein 

without manuring it: within which 
* • sance meyn otserir : dens quel 

terme, if the tenaunt come, and pay 
terme^ si le tenant vent, e rend 

his arrerages, and make reasonable 
ses arrerageSj e ^ Jeit renables 

amends for the witholding, then let 
amendes \ de la detentie, a done 



Various 
readings 
MS. Lin- 
coltis Inru 



* Sanz main- 
nour. 



t Dela 
dette. 



X Les te- 
noient. 



him have and enjoy his tenement as 
eit, e ioise son tenement sicom 

his auncestors and he before held it. 
ses auncestors^ te ly auant le tyndront. 

Andifhe donotcomebeforetheyeere, 

Et sil ne vent ^ % deuant Ian, § Dedeins 

and the day past, then let the lord 

e le iour passe, done * il auge le seigneur \\ Aille. 

go to the next countie court with the 

al prochein ' counte suiant oue 

B B 4 
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Various witnesses of his OWne court, and Various 

To J/Ted?t. temoynage de sa court, e face la ""^sMn^ 

. i_ . 1 . , coins Iftn, 

pronounce there this processes to 
pronunder eel proces pur 

have further witnesse. And by the 
tesmoynage auer: Et per 

award of his court (after that countie 
agard de sa court, apres ceo 

court holden) he shall enter, and 
• Court. ' counte tenue, entra e 

manure in those lands and tene- 
^ Mainera. •* • meynovera en celes terres e tenC" * Meignera. 

ments, as in his own demeanes. And if 
menZf sicome en son demeyne. Et si 

the tenant come afterward, and will 
le tenant vent apres, e voile 

rehave his tenements, and hold them 
ces tenemenz reader e tener si- 

as he did before, let him make agree- 
come il Jist devant, fate gree 

ment with the lord, according as it is 
al seigneur, sicome il est 

anciently said, 
auncienment dist. 
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Various 
readings in 
Totters edit. 



 The words 
aussi il cley- 
ment omit- 
tedy and the 
sentence runs 
thuSf Ne per 
pueur del 
seigniour ne 
des baillifes 
encountre sa 
▼olunte sans 
breife le roy 
ne soit mis a 
serment si« 
non pour 
fealtie, &c. 



* Nejhe yyye f elbe anb nej he yyy 

jelbe: 
Anb juji jionb poji pe pejie, eji he 

bicome healbeji. 

Also they claim that no man ought 

* t Atissi il cleyment que nul homme deit 

to make oath upon a book (neither by 
serment sur livrejare, per 

distresse, nor by the power of the lord, 
distress^ ne per poer de seigneur, 

nor of his bailife against his will, 
ne de bailif encountre sa volunte^ 



Various 
readings 
MS. Lin- 
coln s Inn. 



f The toords 
aussi il cley- 
ment omit- 
tedf c^d the 
sentence runs 
Ne pur pou- 
re, if Cm as in 
TotteVs edp' 
tion. 



* i. e. Hath he not since any thing given, 
and hath he not since any thing paid ? then 
let him pay five pounds for his were, or amerce- 
ment, before he become tenant or holder 
again. 

But some copies have the first verse thus 
Nigon sithe seld, and nigon sithegelde, i. e. let 
him nine times pay, and nine times repay. 
Lamb. Peramb. 553. And as to this, vide 
ante^pag. 316. Itin. Kane. 21 Ed. 1. rot. 23. 

TotteTs edition reads these verses, 
Neighe sithe yeld, neighe sithe gdt^ 
Andyef \i. e. give] youfiyr the tverey then is he 

holder. 
And the MS. of Lincoln's Inn still differently, 
Nenghe syche zeldcy venge sitegeld. 
And xis pundfor the tverCy yen is he heldere. * 



378 



Custumal of Kent. 



Various 
readings in 
TatieTB edit. 



The words 
between the 
stars omit- 
ted. 



• A seigniour 
added. 



without the writ of the king (unless 
saunz bref le roy (sinon 

it be for fealty to be done to his lord) 
per feaute fere a son seigneur^ 

but only before the coroner or other 
meske per devatmt coronner^ ou anter 

minister of the king, as hath royal 
minister le roy^ • que real poer eyont 

power to enquire of trespass commit- 
de enquirer de trespas fet ew- 

ted against the crown of our lord the 
countre le coronne nostre seigneur le 

king. And they claime also that 
roy.^ E cleyment auxi que 

every Kentish man may essoin an- 
checun Kenteysput autre assonier^^ 

other either in the king's court, or 
en la court le roy, en 

in the county, or in the hundreth, or in 
counte, en hundreth, e en 

the court of his lord, where essoine 
la tourt son seigneur, la ou dssoigne 

lieth, and that as well in the case of 
gist, aussi Men de commune sute 

commune sute as of plea. Moreover 



Various 
readings 
MS. Lin- 
coln s Inn. 



^De common 
plee. 



come • de play. 



Estre 



The words 
between the 
stars omit- 
ted. 



 A seignour 
added. 



f De com- 
mune plee. 
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Various 
readings in 
TotteVs edit. 



The words 
between the 
stars omit* 
ted. 



• The words 
battaille ne 
omitted. 



The words 
between the 
stars omit- 
ted. 



* The words 
battaille ne 
omitted. 



they claim by an especial deed of Various 
ceo il cleyment per especiel fet le ^ms^Uu- 

king Henrie the third, father of king ^^^^'' ^^"• 
roy Henrie pere le rot/ 

Edward, which now is (whom God 
Edwardy * que ore est, que Dteu 

save) that of the tenements which are 
garde^ * que de tenementz que sont 

holden in gavelkinde there shall no bat- 
tenus in gavylekende ne sett prise 

tail be joined, nor grand assise taken 
*♦ battaille^ ne graunde assise per 

by xii knights, as it is used in other 
a:ii. chivallerSj sicome aillours est prise 

places of the realme : that is to weet, 
en le reaume : ceo est a savoir, 

where the tenant and demandant hold 
la ou tenant e demaundant tenent 

by gavelkinde : but in the place of 
per gavylekende: me en lu de 

these graund assises letjuries be taken 
ces graund assises seient prises jurees 

by xii. menbeingtenantsingavelkind: 
per a:ii. homes tenantz en gavilekend : 

The words 

so that four tenants of gavelkinde between the 
* Issi que quatre tenantz degavilekende ^^P ^™**" 
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Various choose xii. tenants of gavelkinde tobe Various 

t£& ^^^^^ ^^*^- ^^^'^ ^' gcwylekende -f |;„. 

jurors. And the charter of the king ^otrC^hn. 

jurors. E la chartre le roy 

of this especialtie is in the custody 
de ceste especiaute est en la garde 

of Sir John of Norwood, the day of 
' Norward. Sire Johan de * Norwode le jour de 

St. Alphey in Canterburie the yeare 
«> Elphe, S.^t JElphegh en Canterbyre ^f le an j Elphe. 

« Lan du I j. Lan le 

reigneleroy of king Edward, the Sonne of king reigneleroj 

Edward XXI. ^ ^^^ Edward, le Jlz le roy Edward vl 

Henrie the xxi. * These be the 
Henrie xxi. Ces sont les 

usages of gavelkind, and of gavel- 
usages de gavylekend, e de gavyle- 

kinde men in Kent, which were be- 
kendeys en Kent, que Jurent de- 

fore the conquest, and at the con- 
vaunt le conquest, e en le con'- 

quest, and ever since till now. 
quest, e totes houresjeskes en ca. 



* N. B. Neither the MS. of Lincoln's Inn^ 
nor ToUeFs edition, have this conclusion, and 
it is repugnant to the last privilege, which is 
claimed under the charter of king Henri/ 3. 
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The Names of those Persons whose 
Lands in Kent are disgavelled by 
Acts of Parliament 



IIH.7. 
Sir Rich. Guldeford. 

15 H. 8. 
Sir Henry Wiat. 

31 H. 8. c. 3. 
Tho. Lord Cromwell, 
Tho. Lord Burghe, 
Geo. Lord Cobham, 
Andrew Lord Wind- 
sore, 

* Sir Tho. Cheyne, 
Sir Christ. Hales, 
SirTho.Willoughby, 

* Sir AntSeintleger, 

* Sir Edw. Wootton, 
Sir Edw. Bowton, 

* Sir Roger Cholmley, •James Hales, 
Sir John Champneys, Henry Hussey, 

* John Baker, Esq. Tho. Roydon. 



Reignold Scot, 

* John Guldeford, 

* Tho. Kemp, 
Edw. Thwaites, 

* William Roper, 
Ant. Sandes, 
Edw. Isaac, 
Percival Harte, 

I Edw. Monyns, 
Will. Whetnall, 
John Fogg, 
Edm. Fetiplace, 
Tho. Hardres,. 
WiU. Waller, 

* Tho. WUford, 

* Tho. Moyle, 

* Tho. Harlakenden, 
Godfrey Lee, 
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i^3Ed.6. 

• Sir Tho. Cheyney, 

* SirAnt.Seintleger, 
Sir Robt. Southwell, 

• Sir John Baker, 

* Sir Edw. Wootton, 

• Sir Roger Cholm- 
ley 

• Sir Tho. Moyle, 
Sir John Gate, 

Sir Edm. Walsing- 
ham, 

* Sir John Guldeford, 
Sir Humf. Style, 

• Sir Tho. Kempe, 
Sir Martin Bowes, 

* Sir James Hales, 
Sir Walter Hendley, 
Sir George Harper, 
Sir Henry Istey, 
Sir George Blage, 

• William Roper, 

* Tho. Wylforde, 

* Tho. Harlakenden, 
Tho. Colepepper, of 

Bedgebury, 
John Colepepper, of 

Ailesforde, 
Tho. Colepepper, son 

of the said John, 



Will. Twisenden, 
Tho. Barrel, of Scot- 

ney, 
Robert Rudstone, 
Tho. Robertes, 

• 

Stephen Darrell, 
Rich. Covarte, 
Christ. Blower, 
Tho. Hendley, 
Tho. Harman, 
Tho. Lovelace, 
Reignald Peckham, 
Herbert Fynche, 
William Colepepper, 
John Mayne, 
Walter Mayne, 
Tho. Watton, 
John Tufton, 
Tho. White, 
Peter Hayman, 
Tho. Argal. 

1 Eliz. 
Thomas Browne, of 

Westbecheworth, in 

Surrey, 
Geo. Browne. 

8 Eliz. 
Tho. Browne, Esq. 
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21 Jac. 1. Sir Geo. Rivers, Knt. 

Tho. Potter, Esq. Sir John Rivers, Bart. 

N. B. Twelve of the names in 2 ^T S. 
Md. 6. are the same as in 31 H. 8. c. 3. 



e. 
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APPENDIX. 



63. 
Ante 114. 



Of the Custom of Borough-english. 

1 HERE being so strict an analogy between 
the customs of gavelkind and borough- 
english, that according to the opinion of 
lord Holt^ they differ but in respect of the 
quantity of the land that the heir takes, gMod 121 
and * not in construction ; I found it 1 Wil. Rep. 
necessary, in the course of the foregoing 
treatise, to take notice of several cases con- 
cerning borough-english^ the reason of them 
serving for the determination of some 
points of the other custom. And it may 
possibly render the book more useful and 
complete, if I here refer to those cases, and 
insert what others are to be found in the 
books relating to the same custom. 

But I shall first say something concern- 
ing the name, antiquity, and reason of this 
custom. 

The name itself guides us to judge of Of the name 
the antiquity, and teaches us that this cus- ^ of "io?"'' 

c c 
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Of Borough-english. 



rough-eng' tom had its rise among the Anglo-Saxom : 
ff^G^vT. i"^^®^ ^* ^^ probable that it was not known 
66. Co.Litt. by this title until the Normans^ who were 
110. b. strangers to any such kind of descent in 

their own country, on their settlement in 
this kingdom gave it the name of the cus- 
tom qf the Saxon towns, to distinguish it 
from their own law ; and this may be col- 
lected from 1 Ed. 3. 12. a. where it is said 
that in Nottingham there are two tenures, 
burgh-engloyes and burgh-frauncoyeSj the 
usages of which tenures are such, that all 
the tenements whereof the ancestor dies 
seised in burgh-engloyeSy ought to descend 
to the youngest son ; and all the tenements 
in hurgh-frauncoyes to the eldest son, as at 
common law. 

Concerning the cause and original of this 
custom there are two several conjectures : 
First, some have imagined that it had its 
rise in those places, where formerly by the 
custom of the manor, the lord was entitled 
to the first night of the bride of his tenant, 
who held in villenage : which right is now 
commuted for a fine paid in many manors 
on the marriage of the tenant; and par- 
ticularly in the northern counties, who, it 
seems, drew this barbarous usage from their 
neighbours the Scots, among whom, by a 
law of their king Evenus the third, rex, ante 



The reason 
of this cus- 
tom. 

Preface to 
3 Mod. Rep. 
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hupticLSj sponsarum nobiliuniy nobiles plebeia- 
rum prcetibabant pudicitam. Buchan. Hist. 
Scot. lib. 4. ; which continued to be the 
practice till Malcolm the third, iiroris 
precibtis dedisse fertuvj ut primam novce 
nuptce nocteniy qiue proceribus per gradus 
qrwsdam lege Eveni debebatur^ sponsus 
dtTnidiatd argenti marcd redimere posset: 
quam pensionem adhuc Marchetas muli- 
erumvocant. Buchan. Hist. lib. 7. ; a term as 
well known to our law, for a fine due to the 
lord on the marriage of the son or daughter 
of his villein. Co. Lit. II7. b. 140. fl^. Bract, 
lib. ^Z.f. 26. And they suppose this manner 
of descent to have been introduced to pre- 
vent the eldest son, who might be the 
lord's, from inheriting the estate. But, I 
believe, on enquiry, it will be found that 
the custom of borough^nglish does not 
particularly obtain in those manors where 
such fine is- paid : and thts reason, though 
perhaps sufficient to exclude the eldest, 
would only, if taken in its full force, con- 
vey the inheritance to the second, son, as 
the next worthy, and not to the youngest. 

But the other reason carries with it the 
greater air of probability, and is that given 
by Little tofij that the youngest son, after Sect. 211. 
the death of his parents, is least able to and^8£rf.4. 

help himself, and most likely to be left 

c c 2 
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Crag. Jus. destitute of any other support : and there- 
tit"i i. sect! ^^^^ ^^^ custom provided for his maintenance 
10. by casting the inheritance upon him. 

And I am persuaded this will appear 
to be the true reason, if we consider in what 
places thift custom prevails; which are, for 
the most part, either ancient boroughs, or 
copyhold manors. In the former was exer- 
cised the little trade that was anciently in 
the kingdom,* which was not then in 
so flourishing a condition that large estates 
could be raised by it ; a competent mainte- 
nance, and a convenient habitation, was all 
that the tradesman could expect ; as he was 
not rich himself, he could not bring up his 
sons to idleness, but found it most for his 
own ease and their benefit, as they severally 
grew up, to send them out into the world, 
advanced with a portion of his goods, there- 
by enabling them to acquire their living by 
arts and industry. And for this purpose 
the old law was very indulgent to the son 
of a burgess, supposing him to be of age 



* The state of those tradesmen was so low, that the 
heir of any tenant in knight-service (or gentleman) was 
looked upon to be disparaged, if married to the daugh- 
ter of one of them. De dominisy qui maritaverint illosy 
quos habent in custodi^, villanis, vel aliisy sicui but' 
gensibuSf ubi disparagentur, Stat. Mert. c. 6. Co, 
Litt . 80. Sel d. in Hengham 111.' 
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cum denarios discrete sciverit numerarej paiu 
nos ulnare, et alia negotia similia patema 
exercere. Glanv. lib. 7. c. 9. Bract, lib. 2. 
c. 37. jC 86. b. But as the youngest son 
was last in turn, he was the child, if any, 
left unadvanced at the death of his father ; 
and therefore the custom prudently directed 
the descent of the real estate (generally 
little more than the father's house) where 
it was most wanted. But because it might 
happen that the youngest son was, in his fa- 
ther's life-time, placed out in as advantageous 
a way as the rest, to avoid any inconvenience 
or inequality, that might arise from an un- 
due preference to him, the custom of most 
boroughs gave a power, unknown to the y^ i^^^^ 
common law, of devising the tenements by sect. 167- 
will. 

2. In copyhold manors the demesnes were 
generally divided among the tenants in very 
small parcels (as they still remain to this 
day) and were holden on arbitrary fines, 
large rents, and hard services ; insomuch 
that these estates, at that time, were little 
more beneficial than leases at rack rents ; 
and the tenants themselves being men of 
the meanest sort and condition, below the 
hopes of breeding their sons gentlemen, the 
elder part of their family, at a proper age, 
either applied themselves to husbandry, or 

cc 3 
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in those manors where all the dentiesnes 
were not already parcelled out, might ob- 
tain estates on the same hard terms ; and 
the small advantage of the father's tene- 
ment was left to descend to the youngest 
son, the only, though a mean support of 
his infancy. 

Thus much may suffice concerning the 
rise of this custom. 

There is no difference between the law 
concerning copyholds in borough-english 
and freeholds in borough-englishy as is 
agreed Cro. Car. 411. Reeve and Malster. 

In what places the custom of borough" 
english may be maintained, vide antepag. 

39. 
Borough' The general custom of borough-english 

engltsh. jg^ ^Yi2Lt the youngest son shall inherit all 

Lit. sect. the lands and tenements which his father 
165 Co.Lttt. j^ad within the borough, S^. whether in 

fee-simple or fee-tail, ante 120.; and shall 
have like remedies for lands entailed, as the 
heir at common law, but must count on 
the custom, ante 140. ; and shall likewise 
enjoy all lands of the same nature, wherein 
his father had but an estate pur auter vie 
descendible, ante 127. But this custom is 
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strictly confined to the youngest son, or 
his lineal representative (if such son die in 
his father's life-time) who shall take though 
the lands were purchased after the death of 
such son, ante 114, 115 ; but does not ex- 
tend to the youngest brother without a 
special custom of the place for that purpose, 
ante 118. (a) 



(a) It is laid down in Bac. Abr. 1. 531. and in some 
modem treatises, that by the custom of borough-english 
the widow shall have the whole of her husband's lands 
in dower; this, however, is no part of the general 
custom of borough-english. Probably the authors in- 
tended to speak of special customs, to which the au- 
thorities cited, viz. Litt. s. 37. 166.. F. N. B. 150. Cro. 
Eliz. 415. and 2 Bl. Com. 82. relate. 

It appears by communications from the stewards 
to the late Mr. Sauokins, that in the following manors 
lands are descendible after the custom of borough- 
english •* 

St. John of Jerusalem, in Islington. "I tut^a^] 

Sutton Court, - ... - J 

Weston Gumshall, in Albury, 

CoUey, in Reigate, - - - 

Sutton next Woking, in Woking, - 

Little Bookham, in Little Bookham *) 

and Effingham, - . - j 

Wotton, - 1 • *i. .1 c 
^,. ' I m the parishes of 

Abmger, - ^ j^^^_ 

l^t'T\' fger, Ewhurst, 
Paddington Pem- I j\n, , 

, , ° I and Cranley, 

broke, -J 

c c 4 
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2. Special. 



Of the nature of this general custom the 
courts of law will take notice without 
pleading specially. Ante 48. 

But we read in our books of other special 
kinds of borough-english^ of which the law 
will take no other notice than as they are 
specially pleaded. Ante 53. 

Some of which restrain, and others extend 
the general custom : 

Of the first sort are, 1. The custom of a 
manor in the dutchy of Cornwall^ that an 
estate in fee in the lands shall go to the 
youngest son ; but if in tail, the tenements 
shall descend to the heir at common law : 
and this was held a good custom in the 
case of Chapman and Chapman^ March 54. 



in the parishes of 
> Shere Ewhurst !> 
and Cranley, 



^ Surrey. 



Gumshall Tower-' 

hill, 
Gumshall Netley, 
Shere Vachery, 

and Cranley 
Shere Eborum, J 

Dunsford, in the parish of Wandsworth, 
Compton Westbury 
Brockham, in Betchworth, 
Boxted Hall, - - . ^^ . Essex. 
Battell, a small part of the freehold and \ 

copyhold lands in, - - V Sussex. 

Robertsbridge, - - - J 

Somersham, with the Soke, the copy >w tt 
1 iji J • "^ I Huntmg- 

holdlands m, - - fA h 

Alconbury, with Weston, . - J 
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2. lxiS&Ed.S. Age SI. it is pleaded, Co.LUu 
that in the soke of B. if a man has several ' 

sons by one wife, the youngest shall inherit 
after the death of the father \ but if he has 
two sons by different venters, then the eldest 
shall inherit to the father, and not the young- 
est. And this custom is there allowed good. 

Those more extensive than the general 
custom, are, 

1. That if the tenant has no sons, but 
several brothers, his youngest brother shall 
inherit. Co. Lift. 110. b. 

S. That the youngest sister shall inherit. 
Ck). Lift. 140. b. (c) 



(c) It appears by communications from the stewards 
to the late Mr. SatokinSf that this customary descent 
is extended to younger brothers in the manors of 

Dorking in Dorking and Capel - - -^ 
. Milton andl in the parishes of Dorking v Surrey. 

Westcott 3 Capel and Ockley - -J^ 
to all collateral maJes in the manors of 

Isleworth Syon ^ 

Ealing otherwise Zealing - - - V Middlesex. 

Acton - - - - - -) 

to females as well as males, lineal and collateral, in the 
manors of 

Fulham - Middlesex. 

Wimbledon, including Putney, Mort- 
' lake, Roehampton and Sheen 

Battersea and Wandsworth - - ! gy^jgy^ 

Downe . - - - - 

Barnes - - - 

Richmond J 



■i 
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Borough-english cannot begin by the 
king's grant at this day. Ante 64. 

The custom is not destroyed by alteration 
of the tenure of the land. Ante 80. 

It remains notwithstanding unity of pos- 
session in the lord. Ante 87. 

If lands in ancient demesne, descendible 
to the youngest son, are rendered frank- 
fee; yet the customary descent remains. 
Ante 91. 

Custom of borough-english in copyhold 
lands remains, notwithstanding the copy- 
hold be severed from the manor. Ante 9^- 

If a person dies seised of a remainder (d) 
of borough-english lands, it shall descend 
as the land in possession. Ante 98. 

The use shall follow the nature of the 
land. Ante 98. 

What profits of a fair or market, holden 
on borough-english lands, shall follow the 
nature of the lands. Vid^. ante 99. 

What rents or common, out of lands in 
borough-english, shall follow the nature of 
the lands. Vid. ante 100. et seq^ 

Tithes impropriate, issuing out of 



Southwell - - - - Nottinghamshire. 

Much Hadham - - - Hertfordshire. 

{d) Or reversion. 
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loroiigh-english lands, shall go to the eldest 
son. Ante 108. (a) 

The youngest son shall have an attaint, 
or writ of error to reverse an erroneous 
recovery of borough-english lands. Ante 
142. (6) 

Cause of entry by reason of infancy, is 
not like to conditions, warranties, and 
estoppels, which ever descend to the heir 
at common law ; but a special heir shall take 
advantage of the non-age of the ancestor ; 
as if tenant in tail of an acre of borough- 
english makes a feoffment in fee within age, 
and dies, the youngest son shall avoid it ; 
for he is privy in blood, and claims by de- 
scent from the infant. Co. Litt. 337« b. 

If a man seised of land of the nature of 
borough-english, has issue two sons and dies, 
and the eldest son, before any entry made 
by the youngest^ enters into the land by 
abatement, and dies seised, this shall not 
take away the entry of the youngest bro- 
ther ; for the law intends that the eldest 
entered claiming the land as heir to his 
father, and therefore the youngest son and 
his heirs may enter upon him and his 
heirs in respect of the privity of blood, 



(a) 109.n.(t£). (i) U2. n. (/). 



v596 Of Borough-english. 

and the same claim by one title. Co. Litt. 
243. a. 

 

The youngest son being sued or suing 
during his infancy for borough-english lands 
descended to him, shall have his age, or the 
parol shall demur, as in the case of an infant 
hfeir at common law. Ante 143. 

Tf a man binds himself and his heirs in an 
obligation, and dies seised of borough- 
english lands, and lands at common law, 
leaving two sons, it seems, they shall be 
sued in the same manner as if a man iias 
lands by descent on the part of his father, 
and others on the part of his mother, and 
dies without issue of his body ; in which 
case it is said, that th^ obligee shall have 
several actions against the heirs, and not 
joint; and if one comes and shews the 
special matter, yet judgment shall be given 
against him, but the execution against him 
shall cease, till the obligee has recovered 
against the other, for that each having 
lands by descent, one shall not be charged 
2 Rep. 25. b. with the whole. 11 H.^. 12. b. But this 

Hoi ^25.* * ^^ ^"^y ^^ obiter opinion, and though it is 

certain that one heir cannot be charged 
alone, yet if they are severally sued, it is 
difficult to conceive how one joint writ of 
execution can issue out of both records. 

19 
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On the other hand there will be no incon- 
sistency, if a joint action be brought against 
both heirs, charging, in the same count, one 
as heir at the common law, and the other 
as heir in borough-^engHsh ; a precedent of 
which is in BrownU Ent 180. 

If a man is seised of two acres, one of the 
nature of borough-english, and binds him- 
self in a statute of* recognizance, or judg- 
ment is given against him in debt, and he 
dies leaving two sons, the land of one alone 
shall not be extended. Ante 155. And as 
the same scire facias shall charge both heirs 
in their several rights, with equal reason 
may the same declaration in the case above. 

The youngest son is not heir to take by 
purchase an estate of borough-english lands 
limited to the heirs of his father. Ante 
156. (a) Otherwise if the devise be to the 
heir in borough-english. 157 (b) 

The youngest son is not heir to take ad- 
vantage of a condition annexed to borough- 
english lands. Ante 159* Except it be a 
jcondition incident to a reversion. Ibid. 

Where words of condition shall be con- 
strued a limitation, in a will of borough- 
english lands, and where not, vide ante 
162, 163. 

(a) As to trusts executory, ante 156. n. (e\ 
{b) 157. n. (/). 
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The youngest son is not heir to take ad- 
vantage of a warranty annexed to borough- 
english lands. Ante 164. (a) Nor shall be 
be barred by such warranty. Ante 165. 

But he may be vouched, and in what 
manner, vide ante 168. And in such case 
may deraign the warranty paramount. 
Ante 171. 

The youngest son and heir apparent could 
not endow his wife, cj^ assensu patriSy of bo- 
rough-english lands. Ante 235. 

It is said, that if a man has lands in 
borough-english, and several sons, he shall 
not therefore have the wardship of his 
youngest son, because by possibility he may 
not continue heir : as another son may be 
bom» 3 Rep. 38. a. 6 Rep. 22. a. 

If copyhold land, of the custom of bo- 
rough-english, be surrendered to the use of 
a man and his heirs, who dies before ad- 
mittance, the right shall descend to the 
youngest son. Ante 128. (J) But if the 
custom be only, that the land of every 
tenant dying seised shall descend to the 
youngest, then the eldest shall be admitted, 
in case the surrenderee dies before admit> 
tance. Ante 129. (c) 



(a) See ante 164. n.(a). (c) And 129. n. (c), 

(b) 128. n. (a). 
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Where, copyhold lands of the nature of 
borough-english being devised to the eldest 
son, equity will supply the defect of a sur- 
render to the use of such will, and where 
not. Ante 130. (a) 

Geo. Reeve, having issue three sons, WiU 
lianij George, and Charles, and being seised 
in' fee of a copyhold within the manor of 
Hoe in Suffolk, which by the custom of the 
manor was descendible to the youngest son 
of the tenant dying seised, according to the 

nature of borough-english, surrendered this 
copyhold to the use of himself and Anne his 
wife, and of his own heirs, and he and his 
wife were admitted accordingly. After- 
wards 2 Jac. George the father died seised, 
the reversion descended to Charles his* 
youngest son ; Anne entered and enjoyed 
the land for her life, and afterwards 19, Jac. 
Charles died without issue j and in 6 Car. 
Anne died. The sole question was, whether 
William Reeve, eldest son and heir at law 
of George the father, and brother and heir 



(a) A devise of copyhold land is now valid without 
a surrender to the use of the will. Antey p. ISO. n. {d ). 

The rule that the heir shall not be disinherited, 
unless by express words, or a necessary implication, 
applies to the heir by particular custom, as well as the 
heir at common law. Ante, p. 131. n. (e). 
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to CharleSj who had this reversion as 
youngest son and heir in borough-english, 
or George the middle son should have the 
land. It was agreed, that if the mother had 
died before Charles j and Charles surviving 
had entered and died without issue, then 
WilUam should have had the land as heir to 
Charles; because the custom of borough- 
english extends not to brothers, unless there 
be a special custom found. But this being 
a reversion expectant on an estate for life, 
and Charles never being seised of the land 
in possession, but dying without issue in the 
life of the tenant for life, Brampston ch. 
just, and Berkeley just, argued strongly, 
that George the middle son should have it, 
as if Charles had never been ; for he shall 
make title from his father, and take by des- 
cent from him who had the seisin of the 
freehold, and not make any mention of him 
who had but the reversion expectant on an 
estate for life; for the custom shall be 
guided by the rule of the common law, and 
here was no possessiojratris; and compared 
it to the case of brothers of the half blood. 
But Jones and Croke justices held, that Wil- 
Uam the eldest had the better title ; for in 
this case, Charles the youngest son, being 
the heir in whom it vested by the custom at 
the death of his father, it is an inheritance 
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'fixed in him, and the custom has its opera- 
tion and is satisfied in him, and there is an 
end of the custom, and none shall claim 
after but he that is heir to him ; and the 
youngest son only, who is in esse at the 
death of his father, shall have it by the 
custom, and not any other, who shall come 
to be youngest afterwards. Reeve and 
Maister^ Cro. Car. 410. fV. Jones 361. 
abridged in 1 RolL Abr. 624., where Rolls 
$eems plainly to incline to the latter opinion. 
But Holt ch. just, says, 1 Shoxvy 249- that 
the middle son, in this case, might intitle 
himself as heir to his father. And so the 
same judge, 6 Mod. 122. Salk. 244. in the 
case, of Clement and Sctulamore approves of 
the opinion of Brampston and Berkeley, for 
that if the opinion of Croke should prevail, 
it would beget abundance of confusion, 
but the other would settle things on a sure 
and lasting foundation. And the determi- 
nation in the case of Newton and Shffio, 
1 Lev,. 172. 1 Sid. 267. bears some resem- . 
blance to the case above. Custom of the 
manor of Tinmouth^ that if a copyholder 
dies leaving no son, but two or more 
daughters, the eldest daughter shall have 
it only for her life, and then it shall des- 
cend to the next heir male, deriving hisrtitle 
throuoch males, or if no such, escheat to the 

D D 
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lord; and likewise, that after the death of 
the copyholder, his wife shall have it for 
life. The wife entered, and the elder 
daughter died in the wife's life-time, and 
afterwards the wife died; and the court 
held the custom good, and that the second 
daughter should have the land for her life 
within the custom, for though she was not 
eldest daughter at the death of her father, 
yet she was at her mother's death, whose 
estate was a continuance of the husband's 
estate till her death, as in the case of &ee* 
bench. 

Per Crokd and Jones justices in the case 
above of Reeve and Makter^ if a man has 
issue a son, and dies seised in fee of land 
in borough-english, his wife enseint of an- 
other son, the son in esse shall have it by 
the custom, and the son bom afterwards 
shall not divest him, because he was 
youngest at the death of his father^ But 
Brampston and Berkeley held the contrary i 
and, as it seems, with good reason; for 
even customary descents, in their incidents 
and consequences, shall be governed by the 
principles of the common law ; the rule of 
which is, that an estate vesting by descent 
may be divested again on the birth of a per- 
son having a nearer title. 
"^^yl, Lutwt/cke md Lutxmfche^ Cane. HiU. 
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8 Geo. 2. 1734. A cause by consent for time of lord 
the opinion of the oourt ; wherein Talbot, f^J^^^'''' 
lord chancellor^ decreed, that the late Mr. (commonly 
Lutm/che*^ younger son should have his called ^r- 
whole distributive share of his father's per- 276. 
sonal estate, who died intestate, without 
bringing into hotchpot a copyhold at Tum^ 
ham^Greerij which, being of the nature of 
borough-english, descended to him from 
his father ; for that such estate descended 
is not within the statute of distributions : V'^J'^^^: 

^ ll/* sec* Q% 

though JekylU master of the rolls, had de- 
creed the contrary in the case of Pratt and 
Pratt; which was thus, the late chief j^^^|^*' 
justice Pratt purchased a copyhold in 
borough-english, which was surrendered to 
the use of himself for life, remainder to the 
use of his wife for life, remainder to the 
use of his own right heirs ; and was ad« 
mitted accordingly, and died intestate, 
leaving several children j the master of the 
rolls 29 iVffl^ 1731, held, that the youngest 
son should not have his distributive share 
of the personal estate of his father, unless 
he brought the borough-english into hotch- 
pot. But this was afterwards reversed by 
Talbot, lord chancellor, who decreed as 
he had ^ before in the case of Lutwyche and 
Lutwyche. 

D D 2 
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A. 

A.GE, in voucher of coparceners in gavelkind - - 171 

of heir in borough-english, - - 396 

AID, in voucher of coparceners in gavelkind - - 171 
ALIENATION. See Infant. 
ANCIENT DEMESNE lands rendered frankfee, 

whether the customary descent remains - 90 

B. 

BOROUGH-ENGLISH, cannot traverse that there is 

no such custom as - - - - 50 

custom that the youngest son shall take an estate 

in fee, but the eldest an estate tail is good - 120 
appendix relating to - - - 385 

of the name and antiquity - - " ib. 

the origin of the custom . . - SS6 

widow not entitled to a moiety for dower, by the 

general custom ... 391 

manors in which lands are descendible after the 

custom - - - 'id, 

courts take notice of the custom - - 392 

places in which there are special kinds of, restrain- 
ing the general custom - - ' ib^ 
extending the general custom - 39S 
D D 3 
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BOROUGH-ENGLISH, continued. Page 

cannot begin at this day ... 394* 

not destroyed by alteration of tenure . - t^« 
or unity of possession in the lord - - ^^^ 

R. having three sons, W., G., and C, surrendered 
copyhold, descendible to the heir in borough- 
english of the tenant dying seised, to the use 
of himself, and A., and his heirs ; and he and 
A. were admitted; afterwards he died, and A. 
entered, and C. died without issue, then A. 
diedt whether W. or G. should have the 
land . - - - -399 

See Tithes. — Heir. — Trusts. — Condi- 
tion. — Warranty. — Vouching. — Copy- 
hold* — Descent. — Ancient Demesne. 
— Hotchpot. — Custom. — Dower. — Fe* 

LeNY. 



Common out of gavelkind or borough-english land 

follows the nature of the land - - lOl 

out of gavelkind land, whether a widow shall 
be endowed of * - - 219 

condition, who is heir to take advantage of annex- 
ed to lands in gavelkind and borough-english 159 
when wofds of, in a will of lands in gavelkind and 
borough-^english shall be construed a limit" 
ation - t. - - * 161 

COPYHOLD in gavelkind or borough-english, custom 

not destroyed by severance from the manor 92 
lands descendible after the manner of gavel- 
kind or borough-english, surrendered to a man 
and his heirs who dies before admittance, the 
right descends to the customary heir - - 128 

otherwise, if dying seised be part of the 
custom - « I. - 129 
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COPYHOLD, continued. Page 

cases in which equity will supply a surrender 
to the use of the will in favour of the 
eldest son - - - - 130 

surrender to the use of the will now unnes- 
sary - - - - *ft. 

whether the youngest son shall have his share of 
father's personal estate, without bringing into 
hotchpot a copyhold of the nature of borough- 
english .... 4Q3 

See Borough English. 
CROWN, of gavelkind lands in the hands of - 81 

whether all lands purchased by the King, or which 
descend to him from collateral ancestors, de- 
scend secundum jus coromr • • 82 
CURTESY, tenancy by, in gavelkind lands - - 177 

husband entiUed, after issue had, only to a moiety 
so long as he lives unmarried - - 178 

husband entiled to a moiety as long as he lives 
unmarried, though no issue had - - 195 

origin of the custom • . . 204* 

CUSTOMS, special, of Kent, whether part of the cus- 
tom of gavelkind - - - 8 

excluding heirs female, whether void - - 19 

of gavelkind, where it may be supported - 39 
distinction between general and special - 51 
courts of law take notice only of the general, 
and not of the special customs - - 52 

of borough-english, distinction between general 
and special - - - - 53 

of gavelkind, no usage against in Kent - 62 

that the eldest daughter shall take the whole, the 
eldest sister is not within, nor the eldest aunt 119 

that the eldest sister shall inherit, extends not 
to the eldest aunt or niece * - ib. 

that the youngest son shall take an estate in fee, 
but the eldest an estate tail, is good - 120 

whatbind the King - -. - 289 

D D 4 
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CUSTOMS, continued. Page 

whence the jury ought to come, for the trial of 
' any custom of Kent - - - 331 

relating to gavelkind lands now obsolete 

customary partition of goods - - 175 

exemption from serving on juries in attaints 334 
common in gavelkind lands - - 335 

driving off cattle found damage^fesant - 336 
the lord's right to the trees in drovedenns ib. 
of land'peerage ... 348 

of Englesbire - - . - 350 

See Borough-english. — Copyhold. — Ga- 
velkind. — Kent. — Descent. — Dower. 
Felony. — Infant. 
CUSTUMALofKent - - - - 355 

D 

DESCENT, partible, origin, antiquity, and universality 

of, - • - . - 10 

among the Jews - - - • 1 1 

Greeks - - - - 12 

Romans ... (5. 

in modern Italy - - - - 14 

in Germany .... ib. 

by the feudal law - - - - ib, 

in France - - - - - 15 

Jersey - - - - 16 

Scotland - - •* - ib» 

Ireland .... - 17 

among the Britons - - - - 21 

in Wales - - - - ib. 

among the Saxons - - - 24 

the state of in England at the conquest - 26 

right of primogeniture, how and when introduced 

into England - - . - - 27 

of gavelkind lands, of the ancient power of the 
King and the Archbishop of Canterbury to 

change ... - - 64 
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DESCENT, continued. Page 

in the hands of the crown - - 81 

escheating or granted by the tenant to the 
lord ' - . - 85 

of gavelkind or borough-english, no act of the 

tenant can alter - ... 92 

of gavelkind in the right line - - 112 

by representation - - - 113 

of borough-english lands by representation - 1 14 

representative takes land purchased af^er the 

death of the son ... {[,, 

of gavelkind in the collateral lines - - 115 

of borough-english confined to the youngest son 

only - - - - - 118 

of an estate tail in gavelkind lands - - 119 

in borough-english - - - 120 

of estates pur auter vie in gavelkind - - 124 

in borough-english - - - 127 

under a devise of gavelkind lands to all the sons, 
equally to be divided, they shall not be in by 
descent - - - - 168 

in borough-english, ancient demesne land ren- 
dered frank fee - - - 394 
customary in incidents goverped. by the rules of 

common law - . - ^ . - - 402 

See Remainder. — Use. — Trust. — Fair. 
Rents. — Common. — Tithes. — Infant. 
DEVISE of gavelkind land to three sons, and if any of 
them die without issue, then the others to be 
his heir ; adjudged an estate tail in each remain- 
der over in fee - - - - 121 
whether gavelkind land devised to husbaiid and 
wife for their lives, remainder to the next heir 
male of their bodies for ever, be a devise in 
tail to the husband and wife - - ib, 
of gavelkind land to A. and to the heirs of her 
body, as well females as males, and to their heirs 



410 INDEX. 

DEVISE, continued. Page 

and asngns for ever as tenants in common ; the 
hem of the body of A. take by purchase - 124 
of gavelkind hind to three nephews during iheir 
respective natural lives, as tenants in common, 
and after their respective decease^ of the share 
of him or them so dying, unto the heirs of his 
and their body and bodies, as tenants in com- 
mon ; and if any of the nephews should die 
without such issue, or they shoild die under 
twenty-one, then over to the survivors and the 
heirs of their bodies, as tenants in common ; 
heirs of the nephews meant children, and the 
devise over was a contingent remainder with a 
double aspect - - - - 126 

to H.G. and to the issue of his body, his, her, or 
their heirs, equally to be divided, if more than 
one, and if H. G. should have no issue living 
at the time of his decease, then over ; a con- 
tingency with a double aspect - - id. 
to G. H. for life, remainder to the issue male of 
his body and their heirs, share and share alike, 
(if more than one) and for want of such issue, 
then over, with - a proviso that G. H, and his 
issue or any of them alienating, &c. should pay, 
&c. ; an estate tail in G. H. - - 127 
where partition operates as a revocation of 149 
of gavelkind or borough-english lands, words of 

condition construed a lin^itation • - 161 

of gavelkind land to all the sons equally to be 
divided, they shall be in by the devise, and 
not by descent - - - - 168 

widow may devise crops gro.wing on land, held in 

dower - - - . 234 

whether gavelkind lands in Kent were deviseable 

bv custom - - . - 298 

arguments against the custom • - 500 

arguments for the custom - - 303 
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DEVISE, continued. Page 

this custom enabled not to devise lands 
which the devisor had not at the time of 
the will, but purchased after - - 306 

evidence admitted in support of the cus- 
tom - - - - - 307 
DOWER of lands in gavelkind - . - 205 
widow entitled to a moiety so long as she lives 

chaste and unmarried « . . t^. 

how the incontinency must be proved, in order 

to a forfeiture .... 208 

who may take advantage of the forfeiture - 215 

the heir shall have the emblements after forfeiture ib» 

whether against a lessee - ' ib. 

where an action lies for calling tenant in dower, 

in gavelkind, whore ... 216 

of what things she shall be endowed of a moiety 217 

whether of a bailiwick or profits of a fair - «&• 

of common in gross - - 219 

of a rent - • - «6. 

of tithes impropriate - - 220 

'of what estate of the husband a woman shall be 

endowed of a moiety ... t6. 

whether of a seisin in law - - id, 

whether of the husband's estate alienated during 

the coverture ... 221 

not of lands recovered pro raid in aid - - 223 
what remedies lie for this dower - » ib. 

a court of equity now generally resorted to for 
recovery of, where the right is not contro- 
verted .... 224 
-of the^ manner of demanding - - 225 
how to be assigned * - - - 227 
customary, whether it can be waved for dower 

at common law ... 230 

vidow may devise crops growing on lands held in 234 

to what rents subject ... f^. 
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DOWER, continued. Page 

ex assensu patris - - - - 235 

in what place dower of a moiety may be supported ib. 
not forfeited for the felony of the husband, where 
the heir inherits - - - 292 

in borough-english lands, widow not entitled to 
a moiety by the general custom - - 391 

heir in borough-english could not endow ex 
assensu patris - • - 398 

E 

ENTRY, where the entry of one parcener is the seisin 

of all - - - - 150 

cause of, descends to heir in borough-english 395 

what descent takes away his right of ib, 

ETYMOLOGY of the word gavelkind - - 1 

denotes the tenure of the land only - , - 5 

other significations of the word - - 6 

EVIDENCE of particular custom, Lambard's copy of 

the custumal admitted - - 307 and 35? 

EXTENDING lands of the heirs in gavelkind, on the 

judgment or statute of the ancestor - 155 



FAIR, or market holden on gavelkind, or borough- 
english land, what profits of follow the nature 
of the land - - - - 99 

whether a widow shall be endowed of a moiety 
of the profits of - - - 217 

FELONY, lands of tenant in gavelkind committing and 
suffering judgment of death, not forfeited^ and 
do not escheat ... 288 

origin of the custom - - ' ib. 

the king not entitled to the year-day and waste 289 

does not hold if the defendant withdraw from 
justice ... - - 290 
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FELONY, continued. Page 

whether a brother shall inherit the gavelkind 
lands of his brother , executed for felony - 291 
dower not forfeited where the heir inherits - 292 
this custom extends not to high treason - 293 

whether to petty treason - - - f&. 

whether to felonies by statute - - i6» 

the custom rendered nugatory - - 295 

whether the custom extends to piracy - - 296 
whether the custom be in any other county be- 
sides Kent ' - - - f&. 
FEOFFMENT. See Infant. 

FEUDS, military^ when they first descended in primo- 
geniture - - - - 27 
FINE changes not the nature of gavelkind lands - 90 
sur done grant et render - - 141 



GAVELET, custom of, for cesser of the tenant - 309 
rendered useless by recent statutes - - 322 
GAVELKIND, places out of Kent where the lands 

are partible . - - 4.3, 44. 49 

places where the custom of partition is more 

extensive than gavelkind - - 45 

places where the custom of partition is more 
restrained than gavelkind - - 46 

actual partition not necessary - "59 

of the effect of changing knight-service into so- 
cage - - - - - 63 
or socage into knight-service - 64. 80 
cannot be created at this day by the king's grant 64 

land in the hands of the crown - - 81 

escheating or granted by the tenant to the lord 85 

custom of, nothing can extinguish but an act of 

parliament - - - 193 

of the effects of the disgavelhng statutes - 94 

take away the partibility only, and not the 

other qualities - - - 96 
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GAVELKIND, continued. Page 

one coparcener of the half blood of lands in, 

shall not inherit to the other - - 131 

manner of trial in a writ of right of lands in - 324 
whether battle might have been waged - 329 
wager of battle abolished - - 331 
See Etymology* — Copyhold. — Kent— De- 
scent. — Heir. -— Parceners. — Fins. — 
Recovery. — Condition. — Goods. — Cur- 
tesy. — Dower. — • Wardship. — Infant. 
Custom. — Ancient Demesne. — Few>ny. 
GOODS, of tenant in gavelkind, customary partition 

obsolete - - . - 174 

GUARDIAN. See Wardship, 

% 

H 

HALF-BLOOD, one coparcener of, shall not inherit 

gavelkind lands from the other - - 131 

HEIRS, in gavelkind or borough-english, not disinhe- , 
rited unless by express words, or a necessary 
implication •* - - - ^, 

in gavelkind, of action of debt against, oa the 
obligation of the ancestor - - 151 

of extending the lands of, on the judgment 
or statute of the ancestor - - 155 

to what purposes all the sons are not - i&. 
in gavelkind and borough-english, who are, to 
take by purchase - - - 156 

in trusts executory - - - fi. 

to take by purchase under a limitation to, need 

not be heir general - - - 157 

in borough-english, remedies for - . - 391 

shall have an attaint or writ of error - 395 
how to be sued on the obligation of his an- 
cestor - - . . - 396 
could not endow ex assensu pittris - 398 

13 
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HEIRS, continued. Pag& 

^whether he shall have his share of his 
father's personal estate, without bringing 
into hotchpot a borough-english copy- 
hold - - - - 40S 
See Borough-english. — Agi. — Aid. — 
Condition. — Entry. — Wardship. — 
Warranty. — Vouching. 
HOTCHPOT, whether the youngest son shall have his 
share of his father's personal estate, without 
bringing into hotchpot a copyhold of the nature 
. of borough-english - - - s^* 



INFANT, alienation of gavelkind lands by, at 15 - 248^ 
of an estate in possession must be by feoffment 249 
and the livery of seisin must heproprid manu ib* 

whether the custom ei^tends to any other con- 
veyance - . - - 250. 27^ 
. does not enable him to make a will - - 250 
does not extend to the grant of a reversion ob an 

estate for life - - - - ii6. 

custom warrants a release, where the infant is not 

in actual possession and seisin of the land 252 
whether a warranty by, on the feoffinent, be good 276 
whether the customary alienation be confined to 

a sale - - - - - ift. 

whether to lands coming by descent - - 277 
cannot by feoffment discontinue lands intailed 279 
may make a lease for life, or gifl in tail - 280 

grant of to the king by deed inroled - ib*. 

how this feoffment may be pleaded - - 281 
whether an infant impleaded in a praecipe for 

gavelkind lands, may demur till 21 - - 282 
of the custom of alienation by, when he could 
count and measure - - 28S 
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INFANT, continued. Page 

in what place the custom of alienation at 15 may 
be maintained - - - - 287 



K 



KENT, reason of the continuance of gavelkind in - 34 
all lands in, presumed to be gavelkind - 54 

all ancient socage lands in, are * - •SB 

no prescription against gavelkind, in - - 61 
no usage in, against the general custom - 62 

generality of gavelkind throughout - - 109 

whence the jury ought to come for the trial of 

any custom of - - - - 331 

whether there be a custom for the Kentish fisher- 
men to fix stakes on the shore - - 349 
whether there be a custom in, to raise bulwarks 

in alieno solo against enemies - - 350 

Kentish men exempt from villenage - - 351 
the right of the Kentish to be placed in the van- 
guard of the King's battle - - 352 
custumal of - - - - 355 

See Custom. 

KNIGHT-SERVICE, lands not gavelkind - - 57 

manner of creation of -. - - 58 

of the effect of changing knight-service into 

socage, or socage into knight-service - 63 



LAND-PEERAGE, custom of - - - 384 

LORD of the MANOR, gavelkind lands escheating, 

or granted to - - - 85 

M 
MARKET. See Fair. 
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Page 
PAPISTS, lands of, made desceDdible according to the 

common law - - - - 21 
PARCENERS, in gavelkind, the same remedies for, as 

for female parceners - - - - 138 

nuper obiit - - - " ib. 

de rationabill parte - ... ib. 

formedon • - . - 139 

scire facias - - - - 141 

remedies common to all - - - * 142 

attaint - - - • ib. 

writ of error - - - - ih. 

mortdancestor - • - ib. 

age - ... - 143 

aid - - - ' ib. 
writ of partition - - - 144, 
bill in chancery for partition - - ib, 
in gavelkind one may distrain for the ^ole rent 143 
of suit service by - - * - 149 
where the entry of one is the seisin of all 150 
PARTITION, of gavelkind lands actual, not neces- 
sary to support the custom - - 59 
ivrit and manner of - - - 144 
bill in chancery for obtaining - . ib. 
of the capital messuage - - 146 
rent for owelty of . . . . 143 
parol agreement for, established in case of long 

' possession ... n^ 

where it operates as a revocation of a will 149 

PLEADING, the custom of gftvelkind in Kent - 47, 60 

out of the county - - - 49 

the custom cannot be traversed - - 50 

distinction between general and special cus- 

. toms - - . - 52 

the custom of borough-english . 52. 392 
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PLEADING, continued. Page 

the custom of gavelkind in a writ of scire Jacias 141 

of partition - - - - 144 

of error - - - 146 

in action of debt against heirs in gavelkind - 151 

the like in borough-english - - S96 

a feoffment by an infant - 281. 2B6 

See Writs and Remedies. 

PRESCRIPTION against gavelkind in Kent cannot 

prevail - - - - 61 

PRIMOGENITURE. See Descent. 

PURCHASE, who is heir to take gavelkind and bo- 
rough-english lands by ... 156 
in trusts executory - - ib. 



R 

RECOVERY, changes not the nature of gavelkind 

lands - - - . - - 90 

REMAINDER and REVERSION descend as the 

lands in possession - - - 98 

RENT, out of gavelkind or borough-eaglisfa, what 

follows the nature of the land - - 100 

one co-heir in gavelkind may distrain for the 

whole - - - - 14S 

for owelty of partition, whether it can be granted 

without deed - • - - 148 

out of gavelkind land, whether a widow shall be 

endowed of • - - - 219 

to what tenant in dower is subject - - 234 



SAXON allodium or bockland deviseable - - S7 

not subject to feodal service - - 288 

SOCAGE, lands in Kent are gavelkind - ^ 5S 

1 * ' 
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SOCAGE, continued. ' Pag^ 

whether anciently there was a distinction as to 

the descent between free and base - ^ 56 
of the effect ' of changing knight-service in'lo 
socage, or socage into knightHservice - 63 

STATUTES, disgavelling, efifects of - - 94. 

take away the partibility only of gavelkind, 

and not the other qualities - - 96 

names of persons included in - - 381 

of 31 H. 8. c. 3. whether the statute book 
printed by the king's printer may be read 
in evidence - - - 97 

merchant or staple, extending lands of the heirs 
in gavelkind upon - - - 15i 

SUIT-SERVICE by parceners in gavelkind - 149 



TITHES impropriate out of gavelkind or borough^ 

english lands descend to the eldest son - 108 
out of gavelkind land, whether a widow shall be 
endowed of a moiety - - - 220 

TRUSTS follow the nature of the land - - 99 

executory, of lands in gavelkind or borough- 
english who is heir to take under - 156 

.U 

USE follows tlie nature of the land - - 93 

and possession consolidated - - ib. 

V 
VOUCHING heirs in gavelkind and borough-english 168 

« 

W 

WALES, lands in, holden as English tenure - 24 

WARDSHIP pf gavelkind lands, customary - 237 

X B 2 
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WARDSHIP, continued. Page 

what remedies to compel the guardian to ac- 
count - - - 288 
when the lord is chargeable in default of ^the 

guardian - . • . 239 

who is entitled to ... 240 

not assignable . -; - 241 

in what instances it will not take place - ^7 

guardian continuing in possession after the full 
age of the heir» against his will^ is an abator, 
if with the consent of the h^ir he is tenant at 
will . - - 265 

of heir' in borough-english . . 39$ 

WARRANT Y, of gavelkind lands - . 153 

whether heirs in gavelkind and borough-english 
can take advantage of - . . 154 

whether they shall be barred by - 165 

collateral, whether taken away by the statute 4 

& 6 Ann, c. 16. - . . 155 

paramount of deraigning • - 171 

for the heirs of three in a fine of gavelkind land 
admitted - . - 174 

of common law lands valid, though con- 
trary to the practice . . ,-5, 
by an infant on a feoffment, whether good 276 
WILL, custom does not enable infant tenant in gavel- 
kind to make . . ^50 
See Devise. 
WRITS and REMEDIES, the same for parceners in 

gavelkind as for female parceners - 138 

nuper obiit - . - ib, 

de rationabili parte - - ib. 

mortdancestor - - 1S9 

formedon - . . - i4, 

scire facias - ^ - 141 

attaint ... j^^ 

writ of error - . * ih. 

ag^ - - - . 145 
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WRITS, &c. continued. Page 

aid . - - - - 143 

distress - .... 143, 233 

writ of partition - - - 144 

action of debt - - - 151 

unde nihil habet - - - 22S 

writ of right of dower - - ib. 

action of account - - 239 
cessavit ... 31O 
writ of right of gavelkind lands, manner of trial in 324 

for heirs in borough-english - - 391 

entry right of - - - 395 
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BROWN'S CASES in CHANCERY, by Belt, during the times of Lord 
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Lord Chancellor Loughborough^ from 1778 to 1794. The Fifth Edition, with 
important corrections and additions from the Registrar's Books ; from the Author's 
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notes of the highest autt^rity, by eminent contemporary and dignified Membefs 
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present time. 4 vols, royal 8vo. j^4. 16. in boards. 
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this Worh. 
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BUCK'S CASES m BANKRUPTCY. - In royal Svo. vol. 1. price £\. 15. 
in boards, with Indexes, concluding the volume of Cases in Bankruptcy ; "by J. H. 
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immediately, by Thomas dyn, Esq. Barrister at Law and Commissioner of 
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BINGHAM'S LANDLORD and TENANT. — In 8vo. price 18*. in 
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liable ; with an Appendix of Precedents. By Peregrine Bingham, Esq. of the 
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CHITTY'S COMMERCIAL LAW. — In royal 8vo. vol. 1 . price £\. 11. 6. 
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CHITTY'S REPORTS, K. B. — In royal Svo. vol. 1. price £\, 11. in 
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of the Middle Temple, Barrister at Law. 
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